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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue

Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/nara/cfr

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via

[0 Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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HOW TO USE IT
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Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
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regulations.
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Federal Regulations.
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documents.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 52

[FV-97-326]

Quality Through Verification and Other
Audit-Based Quality Assurance
Programs for the Fruit and Vegetable
Industry

AGENCY: Agricultural Marketing Service.
ACTION: Notice of public meeting.

SUMMARY: The U.S. Department of
Agriculture (USDA), Agricultural
Marketing Service (AMS) announces a
forthcoming public meeting for
interested parties especially firms and
individuals who provide quality
assurance or laboratory support to the
fruit and vegetable industry to discuss
the Agency’s Quality Through
Verification Program and certain other
audit-based quality assurance programs
operated by the Agency’s Fruit and
Vegetable Division.

DATES: February 6, 1997, 9:00 a.m.—
11:00 a.m.

ADDRESSES: U.S. Department of
Agriculture, South Building, Fruit and
Vegetable Division, 1400 Independence
Avenue, SW, Agricultural Marketing
Service Conference Room 3501,
Washington, DC 20250. Telephone (202)
690-0262.

FOR FURTHER INFORMATION CONTACT:

Eric Forman, Deputy Director, U.S.
Department of Agriculture, Agricultural
Marketing Service, Fruit and Vegetable
Division, P.O. Box 96456, Room 2085
South Building, Washington, DC 20090—
6456. Telephone (202) 690-0262.
SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to review the
first-phase development of the Quality
Through Verification (QTV) Program
and other audit-based quality assurance
programs administered by the Fruit and

Vegetable Division, and to obtain input
regarding their administration,
operations, and applicability to the
marketplace. QTV is a voluntary, user-
fee inspection program for processed
and minimally processed fruits and
vegetables and certain other
commodities in which USDA specialists
work with company management to
validate the facility’s HACCP-based
QTV Plan and, through on-site audits,
verify its effectiveness. HACCP is a
scientific, analytical, and economical
approach to ensure food is safe,
wholesome, and of high quality. Firms
operating under QTV can use a
specifically designed USDA QTYV shield
on their packages. Other programs are
directed principally to the assurance of
uniform quality in fresh-pack fruits,
vegetables, and related products. These
programs are in the pilot stage of
development.

The exchange of views and
information among industry, technical
experts, other interested parties, and the
Department should result in improved
public understanding and participation
as well as cost effective and reliable
implementation of these programs. The
meeting is open to the public, but space
is limited. Persons wishing to provide
statements or otherwise attend should
notify the Deputy Director by January
21, 1997.

At that time please inform the Deputy
Director of any special accommodations
that may be needed. Any member of the
public may file a written statement with
AMS before, during, or after the
meeting. Minutes of the meeting will be
available on request.

Dated: December 16, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-32285 Filed 12—19-96; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 955
[Docket No. FV96-955-1 FIR]

Vidalia Onions Grown in Georgia;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the

provisions of an interim final rule
establishing an assessment rate for the
Vidalia Onion Committee (Committee)
under Marketing Order No. 955 for the
1996-97 and subsequent fiscal periods.
The Committee is responsible for local
administration of the marketing order
which regulates the handling of Vidalia
onions grown in Georgia. Authorization
to assess Vidalia onion handlers enables
the Committee to incur expenses that
are reasonable and necessary to
administer the program.

EFFECTIVE DATE: September 15, 1996.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Assistant,
Southeast Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
P.O. Box 2276, Winter Haven, FL
33883-2276, telephone 941-299-4770;
FAX 941-299-5169, or Martha Sue
Clark, Program Assistant, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202—720—
9918; FAX 202-720-5698. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456; telephone 202—720—
2491; FAX 202-720-5698.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 955, both as amended (7
CFR part 955), regulating the handling
of Vidalia onions grown in Georgia,
hereinafter referred to as the “‘order.”
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Vidalia onion handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable Vidalia
onions beginning September 15, 1996,
and continuing until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
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regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 250
producers of Vidalia onions in the
production area and approximately 145
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of Vidalia
onion producers and handlers may be
classified as small entities.

The Vidalia onion marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of Vidalia
onions. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate

an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on August 1,
1996, and unanimously recommended
1996-97 expenditures of $370,000 and
an assessment rate of $0.10 per 50-
pound bag or equivalent of Vidalia
onions. In comparison, last year’s
budgeted expenditures were $343,000.
The assessment rate of $0.10 is the same
as last year’s established rate. Major
expenditures recommended by the
Committee for the 1996-97 fiscal period
include $110,000 for marketing, $95,000
for research, $139,000 for program
administration, and $26,000 for
compliance. Budgeted expenses for
these items in 1995-96 were $146,500,
$48,500, $122,600, and $25,400,
respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Vidalia onions. Vidalia
onion shipments for the year are
estimated at 3,614,000 which should
provide $361,400 in assessment income.
The Committee also anticipates
shipments of 70,000 50-pound bags of
previously unassessed Vidalia onions
which have been in storage, which will
yield an additional $7,000 in assessment
income. Income derived from handler
assessments, along with interest income,
will be adequate to cover budgeted
expenses. Funds in the reserve will be
kept within the maximum permitted by
the order.

An interim final rule regarding this
action was published in the September
24,1996, issue of the Federal Register
(61 FR 49952). That rule provided for a
30-day comment period. No comments
were received.

While this rule will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the

Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 199697 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1996-97 fiscal period
began on September 15, 1996, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable Vidalia onions handled
during such fiscal period; (3) handlers
are aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) an interim
final rule was published on this action
and provided for a 30-day comment
period; no comments were received.

List of Subjects in 7 CFR Part 955

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

Note: This section will appear in the Code
of Federal Regulations.

For the reasons set forth in the
preamble, 7 CFR part 955 is amended as
follows:

PART 955—VIDALIA ONIONS GROWN
IN GEORGIA

Accordingly, the interim final rule
amending 7 CFR part 955 which was
published at 61 FR 49952 on September
24, 1996, is adopted as a final rule
without change.
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Dated: December 16, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-32286 Filed 12—19-96; 8:45 am)]
BILLING CODE 3410-02-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 600, 603, 611, 614, 615,
618, and 619

RIN 3052-AB61

Organization and Functions; Privacy
Act Regulations; Organization; Loan
Policies and Operations; Funding and
Fiscal Affairs, Loan Policies and
Operations, and Funding Operations;
General Provisions; Definitions

AGENCY: Farm Credit Administration.

ACTION: Interim rule; request for
comment.

SUMMARY: The Farm Credit
Administration (FCA or Agency)
through the Farm Credit Administration
Board (Board) amends the current
regulations in parts 600, 603, 611, 614,
615, 618, and 619 to eliminate
unnecessary, outdated, duplicative, or
burdensome regulatory requirements, to
replace outdated regulatory language
with more current terminology, and to
clarify the intended meaning of certain
regulatory provisions. This is an interim
rule, with request for comment, because
the changes cover issues that are
primarily technical in nature.
DATES: The regulations shall be effective
upon the expiration of 30 days after
publication during which either or both
houses of Congress are in session.
Written comments must be received on
or before January 31, 1997. Notice of
effective date will be published in the
Federal Register.
ADDRESSES: Comments may be mailed
or delivered to Patricia W. DiMuzio,
Director, Regulation Development
Division, Office of Policy Development
and Risk Control, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, VA 22102-5090 or by facsimile
at (703) 734-5784. Comments may also
be submitted via electronic mail to “reg-
comm@fca.gov”. Copies of all
communications received will be
available for review by interested parties
in the Office of Policy Development and
Risk Control, Farm Credit
Administration.
FOR FURTHER INFORMATION CONTACT:
Linda C. Sherman, Policy Analyst,
Regulation Development Division,
Office of Policy Development and
Risk Control, Farm Credit
Administration, McLean, VA 22102—

5090, (703) 883-4498, TDD (703) 883—
4444,

or

Wendy R. Laguarda, Senior Attorney,
Legal Counsel Division, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—-4020, TDD (703) 883—
4444,

SUPPLEMENTARY INFORMATION:

I. Basic Objectives for Interim
Regulation

The FCA is continuing efforts to
streamline its regulations as part of its
commitment to the principles contained
in the Board’s Policy Statement on
Regulatory Philosophy (Policy
Statement). See 60 FR 26034 (May 16,
1995). Pursuant to the Policy Statement,
the FCA will strive to ensure that each
regulation has a well-defined objective
that addresses specific problems or
risks. The Policy Statement commits the
FCA to repeal regulations that prescribe
detailed management and operational
practices for Farm Credit System
(System) institutions and that are not
needed to enhance safe and sound bank
operations. It is in furtherance of these
objectives that the Agency is making a
number of deletions, clarifications, and
technical amendments to its regulations.

11. Background Information

As part of its ongoing efforts to
streamline the regulatory process, the
Agency took the following initiatives to
determine ways to reduce regulatory
burden:

A. The establishment of an FCA task
force, pursuant to the Agency’s Strategic
Action Plan, to eliminate nonstatutory
prior approvals of routine business
matters;

B. A 1993 Solicitation for Public
Comments concerning ways to reduce
regulatory burden (See 58 FR 34003,
June 23, 1993);

C. The consideration of Regulatory
Petitions submitted by the public that
recommended certain changes to
existing regulations;

D. The establishment of an FCA task
force on agricultural credit bank (ACB)
issues to evaluate the need for technical
changes to existing regulations in order
to include ACBs; and

E. The consideration of FCA staff
submissions containing suggestions for
regulatory deletions and amendments.

Substantive issues arising from such
actions have been incorporated into
existing or new Agency regulatory
projects. In order to provide regulatory
relief in the most expeditious manner
possible, remaining non-substantive and

technical issues are addressed in this
regulation.

I11. Section-by-Section Analysis

1.12 CFR 600.5 (Subpart A)—Farm
Credit Administration

This section is amended to reflect the
Agency’s recent organizational changes.

2. 12 CFR 603.310 (b)—Privacy Act
Regulations

This section is amended to reflect the
fact that the Privacy Act Officer position
has moved from the Office of
Congressional and Public Affairs to the
Office of General Counsel.

3.12 CFR 611.1135 (Subpart I)—
Service Organizations

Section 611.1135(e) requires prior
approval by the FCA for amending the
bylaws of service corporations. Section
4.25 of the Farm Credit Act of 1971, as
amended (Act) authorizes the FCA to
charter service corporations. However,
section 5.17(b) of the Act provides that
the FCA shall not have the authority to
approve bylaws, or amendments,
modifications or changes to bylaws, of
System institutions. Further, § 4.26 of
the Act no longer authorizes the FCA to
approve bylaws of service corporations.
Thus, the FCA is deleting §611.1135(e)
and removing the FCA prior approval
requirement for amendments to bylaws
for service corporations.

As part of the normal chartering
application process, service corporation
bylaws will continue to be reviewed by
the FCA. Such review will be limited,
however, to whether the bylaws violate
any statutory, regulatory or safety and
soundness provisions.

Under the Farm Credit System Reform
Act of 1996, Pub. L. 104-105, 110 Stat.
162, February 10, 1996, associations are
authorized to form service corporations.
Technical changes to make §611.1135
consistent with the 1996 legislation
have been incorporated into the interim
rule. This rule also replaces outdated
language with more current
terminology. For example, the word
“Chairman” is deleted, and in its place
the words ““Farm Credit
Administration” are inserted.

4.12 CFR 611.1140 and 611.1145
(Subpart J)—Merger and Reorganization
Proposals Required by the Agricultural
Credit Act of 1987

The FCA is deleting all of subpart J.
These regulations were issued to
facilitate the consolidation of System
institutions as required by section 412
of the Agricultural Credit Act of 1987.
All consolidations were required to be
completed by January 1, 1990. Hence,
these regulations, including the FCA
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prior approval requirements in
8§611.1140(d) and 611.1145(c), have
become obsolete.

5.12 CFR 611.1155, 611.1157, 611.1158,
611.1160, 611.1161, 611.1162, 611.1163,
611.1164, 611.1166, 611.1167, 611.1168,
611.1169, 611.1170, 611.1171, 611.1172,
611.1173, 611.1174, 611.1175, 611.1176,
611.1180, 611.1181, 611.1182, and
611.1183 (Subparts K, L, M and N)—
Appointment of Conservators and
Receivers, Liquidation of Associations,
Liquidation of Banks, and Conservators
and Conservatorships of Banks and
Associations

Subparts K through N address System
conservatorships or receiverships in
which the identity of the conservator or
receiver is left to the discretion of the
FCA. Pursuant to section 4.12 of the
Act, after January 5, 1993, the Farm
Credit System Insurance Corporation
(FCSIC) is the sole entity that may be
appointed by the FCA as receiver or
conservator for System institutions
(except the Federal Agricultural
Mortgage Corporation) placed into
conservatorship or receivership. Future
conservatorships or receiverships of
System institutions are governed by 12
CFR part 627. As there are no
outstanding System receiverships or
conservatorships, the regulations in
subparts K—N are obsolete. An issue was
raised regarding whether a System
institution may liquidate or dissolve
through means other than a
receivership. This issue is substantive
and will be addressed at a later date.

Finally, the FCA previously proposed
changes to 88611.1155 and 611.1157
pertaining to the definition of
insolvency (See 53 FR 43897, October
31, 1988). In this rulemaking, the FCA
is deleting both these sections and
therefore withdrawing any outstanding
proposals on these regulations. Any
remaining issues pertaining to the
definition of insolvency will be
addressed in the Capital—Phase 111 (RIN
3052-AB58) regulatory project.

6.12 CFR 611.1190, 611.1191, 611.1192,
611.1193,611.1194, 611.1195, 611.1196,
611.1197, 611.1198 (Subpart O)—
Special Reconsideration of Mergers

The regulations in subpart O
implement the provisions of the
Agricultural Credit Act of 1987 relating
to special reconsideration of voluntary
mergers and consolidations that
occurred after December 23, 1985, and
prior to January 6, 1988. System
associations had 1 year, until December
1989, to reconsider these mergers. As
this regulation is obsolete, the FCA is
deleting all of subpart O.

7.12 CFR 614.4321 (Subpart G)—
Interest Rates and Charges

Section 614.4321 currently defines
the types of interest rate programs that
may be utilized by System banks and
associations. This section also requires
the FCA'’s prior approval of specific
criteria for differential interest rate
programs.

The FCA has concluded that defining
the types of interest rate programs and
requiring the FCA'’s prior approval are
no longer necessary. Also, the last
sentence in §614.4321(d) is duplicative
of direction already found in the Other
Financing Institutions regulation at
§614.4640. Accordingly, the FCA is
deleting most of this section. However,
the section on differential interest rates
is being retained in order to set forth the
requirement that System institutions
adhere to the principle of
nondiscrimination among similarly
situated borrowers in setting differential
interest rates.

8.12 CFR 614.4444 (Subpart L)—
Actions on Applications; Review of
Credit Decisions

The interim regulation eliminates all
references to Special Asset Groups and
the National Special Assets Council, as
these entities no longer exist. The
interim regulation also revises the last
two sentences of this paragraph to
clarify that System institutions must
continue to retain sufficient
documentation of their reasons not to
restructure a loan to permit the
institution or an outside party, such as
the FCA, to review each determination.
The FCA considers this change to be
technical in nature because this is not
a new requirement. The above change
permits the review of a decision not to
restructure a loan to be conducted by a
System institution or an outside party
such as the FCA, rather than by the
defunct Special Asset Groups or the
National Special Asset Council.

9.12 CFR 614.4510 (Subpart N)—Loan
Servicing Requirements; State
Agricultural Loan Mediation Programs;
Right of First Refusal

Section 614.4510 prescribes
guidelines for bank and association loan
servicing activities. Specifically,
paragraph (b) requires the district bank
to provide guidelines for establishing
loan servicing policies and procedures
for associations. Paragraph (d)(4) of this
section requires System institutions to
provide the FCA with any revisions to
loan servicing policies. Consistent with
the FCA Board’s emphasis on holding
direct lender associations responsible
for their lending activities, the Agency

is deleting paragraphs (b) and (d)(4).
The funding bank’s involvement in
association loan servicing policies will
continue to be monitored through its
direct loan and the general financing
agreement. Further, these policies will
continue to be reviewed as part of the
normal examination process. The
interim rule also replaces outdated
terminology to describe correctly the
types of System institutions to which
this section applies.

10. 12 CFR 614.4515(b), 614.4516,
614.4517(c), and 614.4520 (Subpart
N)—Loan Servicing Requirements; State
Agricultural Loan Mediation Programs;
Right of First Refusal

The interim rule eliminates
§614.4515(a)(2), (b)(1) and (b)(2)
because they contain a statutory
requirement relating to restructuring
policy and reporting that expired on
January 6, 1993. The remainder of
§614.4515(a) is incorporated in the
introductory paragraph of §614.4516,
retitled ““Restructuring policy and
procedures.”

The FCA is adding a new paragraph
(c), entitled **Documentation,” to
§614.4517 regarding restructuring
decisions. The new paragraph clarifies
that, when an application for
restructuring is denied, qualified
lenders must maintain sufficient
documentation to support their
decision. The documentation should
demonstrate that the institution
considered all the applicable factors for
determining whether to restructure a
loan, as set forth in paragraphs (a) and
(b) of this section.

In addition, the FCA is deleting all of
§614.4520. The Farm Credit System
Assistance Board (Assistance Board)
established the National Special Asset
Council in June 1988 to ensure that
Federal financial assistance to
financially distressed farmers provided
loan restructuring measures as
alternatives to foreclosure. The
Assistance Board’s charter was canceled
by the FCA Board, effective December
31, 1992, as required by §6.12 of the
Act. The FCA Board also dissolved the
National Special Asset Council effective
December 31, 1992. There are no longer
any “‘certified” institutions remaining in
the System today and, thus, this section
is no longer necessary.

11. 12 CFR 614.4525(d) (Subpart O)—
Special Lending Programs

The interim rule removes the
requirement that System lenders obtain
the approval of their respective banks’
board of directors prior to entering into
a memorandum of understanding with
other lenders when processing loans to
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mutual borrowers. Consistent with the
FCA Board’s regulatory philosophy of
repealing regulations that prescribe
needlessly detailed management and
operational practices, the FCA believes
that it is reasonable for System
institutions to decide their own policies
on these matters. This rule also replaces
outdated language with more current
terminology.

12. 12 CFR 615.5140(a)(1) (Subpart
E)—Investment Management

Currently 8615.5140(a)(1) permits
System banks to invest in obligations
that are both “issued and guaranteed”
by agencies and instrumentalities of the
United States. The FCA intended to
preclude System banks from acquiring
securities that are not guaranteed by
Federal agencies or instrumentalities.
However, an unintended consequence
of §615.5140(a)(1) was to prohibit
System banks from investing in non-
governmental obligations that are not
issued, but are guaranteed or insured, by
a Federal agency or instrumentality.

For this reason, the FCA is amending
§615.5140(a)(1) to include the following
as eligible investments: Obligations of
the United States; full-recourse
obligations, other than mortgage-backed
securities, of agencies, instrumentalities
or corporations of the United States; or
debt obligations of other obligers that
are fully insured or guaranteed as to
both principal and interest by the
United States, its agencies,
instrumentalities, or corporations. This
amendment will provide System banks
with the flexibility they need to achieve
the investment objectives specified in
§615.5132.

13.12 CFR 615.5250 (Subpart I)—
Issuance of Equities

Section 615.5250 requires System
banks and associations to disclose
certain information to purchasers of an
institution’s equities. An exception in
§615.5250(e) relieves System
institutions from making disclosures to
“other financing institutions having a
discount or lending relationship with
the selling Farm Credit System
institutions.” This regulation was
intended to grant System institutions
relief from disclosing equity information
to sophisticated or institutional
investors in System equities. System
institutions have inquired whether the
exemption in §615.5250(e) applies to
those non-System lenders that purchase
System equities as part of a loan
participation transaction. In response to
these inquiries, the FCA is clarifying
§615.5250(e) by including “‘other
financing institutions” as defined in
§1.7(b) of the Act, as well as other

System institutions and non-System
lenders. The interim rule is consistent
with the FCA’s approach concerning
disclosures to shareholders because the
disclosure requirements in §615.5250
are not necessary for financial
institutions and other sophisticated
investors. This clarification also
eliminates an unnecessary regulatory
burden on the System and facilitates
loan participation arrangements
between System institutions and non-
System institutions.

14.12 CFR 618.8260 (Subpart F)—
Miscellaneous Provisions

This section sets forth procedures by
which System banks may purchase
automobiles through the General
Services Administration (GSA). This
regulation is rarely used and contains an
unnecessary prior approval in
§618.8260(b).

The authority for System banks to
make such purchases exists whether or
not it is specified in an FCA regulation.
Accordingly, the Agency is deleting all
of §618.8260. System banks that desire
guidance on how to proceed may
contact the GSA directly, or may request
additional information from the FCA’s
Contracting and Procurement Branch.

15.12 CFR 618.8310(b) (Subpart G)—
Releasing Information

In connection with the regulatory
burden project (See 58 FR 34003, June
23, 1993), an association submitted
comments to the FCA concerning the
provisions of § 618.8310(b). This
regulation prescribes circumstances
under which a System institution can
release lists of its stockholders. The
association expressed a concern that the
regulation imposed an undue burden on
System institutions in determining what
constitutes a ‘‘permissible purpose” and
whether System institutions can enforce
the regulatory provision after releasing a
stockholder list. It is neither feasible nor
advisable to amend this section to
provide a comprehensive list of every
permissible purpose for requesting and
using a stockholder list. The Agency
will provide additional interpretive
guidance directly to the concerned
association and to any other interested
parties.

The interim rule also replaces
outdated language with more current
terminology.

16. 12 CFR 618.8320 (Subpart G)—
Releasing Information

The existing regulation prohibits
System institutions from releasing
information regarding borrowers and
loan applicants except in specified
circumstances. The FCA received a

letter from a System bank requesting
clarification on whether releasing
borrower information to credit bureaus
was permitted by this regulation, as the
“reliable organization’ exception in
§618.8320(b)(5) does not make this
clear.

The FCA believes that credit bureaus
should be among the types of reliable
organizations contemplated by this
regulation. To make this clear, the
interim rule amends § 618.8320(b)(5) by
expressly authorizing System
institutions to provide borrower
information to consumer reporting
agencies.

Section 618.8320(b)(2) permits
System institutions to provide borrower
data to specified Federal agencies in
connection with official investigations.
The list in the regulation is outdated
and restrictive. To facilitate
communications between the System
and Federal law enforcement authorities
investigating possible borrower
misconduct, § 618.8320(b)(2) has been
modified to replace the list of Federal
agencies with a generic reference to all
Federal agencies with a legitimate law
enforcement inquiry.

Finally, a technical change was made
to delete §618.8320(b)(9) because it
refers to the National Special Asset
Council, an entity which no longer
exists.

17. 12 CFR 618.8330 and 618.8340
(Subpart G)—Releasing Information

During the regulatory burden project
(See 58 FR 34003, June 23, 1993), the
FCA received two letters from System
institutions requesting clarification of
the legal circumstances under which
System institution personnel could be
summoned as witnesses. Their first
concern was that requiring System
personnel to formally inform the court
of the FCA'’s regulations was
burdensome. After reviewing the issue
the Agency has determined that,
contrary to being a burden, this
regulation provides System directors,
officers or employees with a means to
resist complying with a subpoena that
requests the disclosure of confidential
information in violation of FCA
regulations, except as ordered by a court
of law. Their second concern pertains to
the requirements of § 618.8330(b) to
consult with an attorney at their funding
bank when System personnel are
summoned as a witness. The Agency
agrees that this requirement is
burdensome and unnecessary.
Consistent with the FCA Board’s
regulatory philosophy of repealing
regulations that prescribe needlessly
detailed management and operational
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practices, the FCA is deleting
§618.8330(b).

Upon review of the regulation at
§618.8340, which requires the approval
of the supervising funding bank before
releasing lists of bank and association
employees, the FCA has determined to
delete it in its entirety. Consistent with
the FCA Board’s regulatory philosophy,
the FCA believes that it is reasonable for
System institutions to decide their own
policies on these matters.

18. 12 CFR 618.8360 and 618.8370
(Subpart H)—Disposition of Obsolete
Records

This subpart currently requires
System institutions to maintain records
indefinitely and to maintain an ‘‘up-to-
date records disposal schedule.”
Consistent with the FCA Board’s
regulatory philosophy of repealing
regulations that prescribe unnecessarily
detailed management and operational
practices, the FCA is proposing to delete
this subpart, including the list of
appropriate records retention practices
in the current §618.8360. The FCA
believes that System institutions have
the discretion to dispose of any records
that are not required for research, legal,
audit or examination purposes. In
accordance with good business
practices, records retention policies
should be set forth in written
procedures approved by an institution’s
board.

The FCA may issue further guidance
(such as in a bookletter or examination
manual) regarding what records System
institutions should retain so that they
may be adequately examined for safety
and soundness purposes.

Section 618.8360(a)(3) requires
System institutions to retain basic
personnel records, including personnel
folders, service records, cards, and
earning records for all active and former
employees covered under the Civil
Service Retirement Act (CSRA). These
records were necessary to ensure that
employees eligible for Civil Service
retirement received appropriate
benefits. The FCA is deleting this
requirement because our research
indicates that there are only three
remaining System employees eligible for
CSRA benefits, and their personnel
offices are aware of the appropriate
Office of Personnel Management
requirements.

Finally, §618.8360(a)(6) currently
requires System institutions to keep
financial reports as of June 30 and
December 31 of each year. Although the
FCA is deleting §618.8360(a)(6), the call
report instructions will continue to
require System institutions to keep such
financial reports.

19. 12 CFR 618.8380, 618.8390,
618.8400, 618.8410, and 618.8420
(Subpart I)—Federal Records

This subpart pertains to the
maintenance and disposal of Federal
records. The Federal records held by the
System institutions are the property of
the Federal government rather than the
property of the System or the FCA.
These records must be handled in
accordance with the laws and
regulations governing all Federal
records, and there are penalties attached
to the unauthorized disposal of Federal
records. The National Archives and
Records Administration is the Federal
agency responsible for promulgating
rules and regulations on the
management and disposal of Federal
records.

Although no new Federal records are
being created in the System today, some
System institutions may still be in
possession of Federal records as
described in current § 618.8390.
Because most of these records would be
over 40 years old, the FCA assumes that
their number is limited and that most,
if not all, could be destroyed or
archived. The FCA believes that future
guidance on their maintenance and
disposition is more appropriately the
subject of a bookletter. Therefore, the
Agency is deleting all of subpart I. The
FCA requests that any System
institution with records as described in
§618.8390 notify the Agency during the
comment period of the types of Federal
records in their possession. The goal is
to identify all Federal records still
retained by System institutions so that
they can either be destroyed (at the
institution’s discretion) or archived, as
appropriate.

IV. Agricultural Credit Banks

In 1987, the Act was amended to
allow the System to form agricultural
credit banks (ACBs). An ACB is formed
by the merger of a Farm Credit Bank
(FCB) and a bank for cooperatives (BC).
Pursuant to section 7.2 of the Act, an
ACB is granted all of the powers of its
constituent FCB and BC. The FCA
reviewed its regulations to determine
whether or not technical changes were
needed to adapt the rules to ACBs. The
ACB review highlighted the need for
technical amendments to the
regulations. Set forth below is a
discussion of issues involving ACBs that
are technical in nature. A complete
listing of the technical edits can be
found in the amendatory language
following the preamble.

A. Definition of Bank for Cooperatives

Currently, the definition of a bank for
cooperatives in §619.9060 reads as
follows, “Banks operating under title 111
of the Act, including the National Bank
for Cooperatives, individual and
regional banks for cooperatives and
agricultural credit banks.” There is a
separate definition of ACBs in
§619.9020 that reads as follows,
“Agricultural credit banks are those
banks created by the merger of a Farm
Credit Bank and a bank for cooperatives
pursuant to section 7.0 of the Act.” The
current definition of a BC serves to
ensure that an ACB is subject to the
same constraints as a BC on its title 11l
lending authorities. However, this BC
definition is insufficient because it does
not address the title | authorities of an
ACB. As currently written, §619.9060
has the effect of excluding ACBs from
various regulatory provisions. For
example, BCs are not subject to the
regulations relating to borrower rights,
loan disclosures, and secondary market
activities.

For all the foregoing reasons, the FCA
is keeping the definitions of an ACB and
a BC separate by revising the definition
of BC to read as follows, ““A bank for
cooperatives is a bank that is operating
under section 3.0 of the Act.” The
definition of an ACB will continue to
read as currently set forth in §619.9020.
The definition of a BC also strikes the
obsolete reference to the National Bank
for Cooperatives, whose charter was
canceled in 1994, when CoBank and the
Springfield FCB and BC merged to
create CoBank, ACB.

B. Borrower Rights

When the FCA approved the
formation of the first ACB in 1994, it
addressed the issue of whether borrower
rights provisions would apply to the
new entity. In approving the new
charter, the FCA confirmed that the
ACB would not be subject to the
borrower rights provisions of title IV,
part C of the Act, except to the extent
that it lends to farmers, ranchers, and
producers and harvesters of aquatic
products. Thus, the FCA concluded that
the borrower rights provisions attach to
all loans made under an ACB’s title |
lending authorities.

Many of the current regulations
pertaining to borrower rights exclude a
BC from the definition of “qualified
lender.” By revising the definition of a
BC as discussed above, ACBs would
now be included in the definition of
“qualified lender” to the extent of their
title I lending authorities. Therefore, no
additional regulatory language changes
have been made to the borrower rights
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provisions, except for technical
corrections in §8614.4440(h)(1) and
614.4510, in which outdated language is
replaced by more current terminology.

C. Termination of Farm Credit Status

Several technical changes have been
made to the regulatory provisions
pertaining to the termination of Farm
Credit status at §§611.1200(c),
611.1250(b) and (c), 611.1255,
611.1266(c). These changes include
adding the phrase *‘or agricultural credit
bank’ and deleting or replacing
outdated language with more current
terminology, where necessary.

D. Miscellaneous Technical Changes

Several technical changes have been
made to various regulatory provisions at
§§615.5120(a), 615.5143, 615.5280,
615.5290(a), 618.8310(b)(1) and
618.8325(c). These changes include
adding the phrase ‘‘or agricultural credit
bank’ and deleting or replacing
outdated language with more current
terminology, as appropriate.

List of Subjects

12 CFR Part 600

Organization and functions
(Government agencies).

12 CFR Part 603
Privacy.
12 CFR Part 611

Agriculture, Banks, banking, Rural
areas.

12 CFR Part 614

Agriculture, Banks, banking, Foreign
trade, Reporting and recordkeeping
requirements, Rural areas.

12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

12 CFR Part 618

Agriculture, Archives and records,
Banks, banking, Insurance, Reporting
and recordkeeping requirements, Rural
areas, Technical assistance.

12 CFR Part 619

Agriculture, Banks, banking, Rural
areas.

For the reasons stated in the
preamble, parts 600, 603, 611, 614, 615,
618, and 619 of chapter VI, title 12 of
the Code of Federal Regulations, are
amended to read as follows:

PART 600—ORGANIZATION AND
FUNCTIONS

1. The authority citation for part 600
is revised to read as follows:

Authority: Secs. 5.7, 5.8, 5.9, 5.10, 5.11,
5.17, 8.11 of the Farm Credit Act (12 U.S.C.
2241, 2242, 2243, 2244, 2245, 2252, 2279%a—
11).

Subpart A—Farm Credit
Administration

2. Section 600.5 is amended by
removing the words ‘““Special
Supervision and Corporate Affairs” and
adding in their place the words “Policy
Development and Risk Control” in the
fourth sentence of paragraph (b);
removing the words ‘““coordinates the
agency’s preparation of rules and
regulations;” in the first sentence of
paragraph (d)(1); and by revising
paragraph (d)(2) to read as follows:

§600.5 Organization of the Farm Credit
Administration.
* * * * *

(d)***

(2) Office of Policy Development and
Risk Control.

The Office of Policy Development and
Risk Control (OPDRC) develops policies
and regulations for the FCA Board’s
consideration and promotes risk
management policies and practices by
the Farm Credit System. The OPDRC
has primary responsibility for
developing regulatory proposals and
public policy statements that effectively
implement applicable statutes and
promote the safety and soundness of the
System. Other major functions include
evaluating requests for regulatory and
charter approvals and managing the
FCA'’s corporate activities; ensuring that
risks associated with chartering
activities are properly disclosed to
System shareholders and the FCA
Board; managing the FCA'’s formal
enforcement activities and providing
economic and financial analyses that
identify risk and contribute to the
effective management of such risks. The
OPDRC also facilitates the FCA’s
strategic planning function.

* * * * *

PART 603—PRIVACY ACT
REGULATIONS

3. The authority citation for part 603
is revised to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act (12 U.S.C. 2243, 2252); 5 U.S.C.
app. 3, 5 U.S.C. 552a (j)(2) and (k)(2).

§603.310 [Amended]

4. Section 603.310 is amended by
removing the words ‘‘Congressional and
Public Affairs” and adding in their
place the words “General Counsel’ in
paragraph (b).

PART 611—ORGANIZATION

5. The authority citation for part 611
continues to read as follows:

Authority: Secs. 1.3, 1.13, 2.0, 2.10, 3.0,
3.21,4.12,4.15,4.21,5.9,5.10, 5.17, 7.0-
7.13, 8.5(e) of the Farm Credit Act (12 U.S.C.
2011, 2021, 2071, 2091, 2121, 2142, 2183,
2203, 2209, 2243, 2244, 2252, 2279a—-2279f-
1, 2279aa-5(e)); secs. 411 and 412 of Pub. L.
100-233, 101 Stat. 1568, 1638; secs. 409 and
414 of Pub. L. 100-399, 102 Stat. 989, 1003,
and 1004.

Subpart F—Bank Mergers,
Consolidations and Charter
Amendments

§611.1030 [Amended]

6. Section 611.1030 is amended by
removing the words “Agricultural
Credit Bank” and adding in their place,
the words *‘agricultural credit bank’ in
the heading and the first sentence.

Subpart I—Service Organizations

7. Section 611.1135 is amended by
removing paragraph (e) and revising
paragraphs (), (b)(1), (0)(2), (0)(3)(v).
(b)(6), (b)(7), (c), (d)(1) introductory text,
(d)(1)(iv), and (d)(2) to read as follows:

§611.1135 Incorporation of service
organizations.

(a) General. Any Farm Credit bank(s)
or association(s) may organize a
corporation to perform, for or on behalf
of the bank(s) or association(s), any
function or service that the bank(s) or
association(s) is authorized to perform
under the Act and the regulations,
except extending credit and providing
the sale of insurance services. The
bank(s) or association(s) wishing to
organize such a corporation shall submit
an application to the Farm Credit
Administration according to the
application requirements of paragraph
(b) of this section. If the proposal meets
the requirements of the Act, the
regulations, and any other conditions
that the Farm Credit Administration
may impose, the Agency may issue a
charter for the service corporation
making it a federally chartered
instrumentality of the United States.
Such service corporation shall be
subject to examination, supervision, and
regulation by the Farm Credit
Administration. Only Farm Credit banks
or associations are eligible to become
stockholders in such a corporation. Each
bank or association shall be eligible to
become a stockholder of each service
corporation organized under this
section.

(b) * X *

(1) The certified resolution of the
board of each organizating bank or
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association authorizing the
incorporation.

(2) A request signed by the
president(s) of the organizing bank(s) or
association(s) to the Farm Credit
Administration to issue a charter,
supported by a detailed statement
demonstrating the need and the
justification for the proposed entity.

(3) * * x

(v) The procedures under which a
bank or association may become a

stockholder;
* * * * *

(6) Any agreements between the
organizing banks or associations relating
to the organization or the operation of
the corporation.

(7) Any other supporting
documentation as may be requested by
the Farm Credit Administration.

(c) Approval. The Farm Credit
Administration may condition the
issuance of a charter as it deems
appropriate and for good cause may
deny the application. Upon approval by
the Farm Credit Administration of a
completed application, which shall be
kept on file at the Farm Credit
Administration, the Agency shall issue
a charter for the service corporation
which shall thereupon become a
corporate body and a Federal
instrumentality.

(d) * ok *

(1) The board of directors of the
corporation may request that the Farm
Credit Administration amend the
articles of incorporation by sending
with its request a certified resolution of
the board of directors of the service

corporation and stating:
* * * * *

(iv) That the requisite shareholder
approval has been obtained. The request
shall be subject to the approval of the
Farm Credit Administration as stated in
paragraphs (a) and (c) of this section.

(2) The Farm Credit Administration
may at any time make any and all
changes in the articles of incorporation
of a service corporation that are
necessary and appropriate for the
accomplishment of the purposes of the
Act.

Subparts J, K, L, M, N, and O
[Reserved]

8. Subparts J, K, L, M, N, and O of part
611 are removed and reserved.

Subpart P—Termination of Farm Credit
Status—Associations

§611.1200 [Amended]

9. Section 611.1200 is amended by
adding the words “‘or agricultural credit
bank’ after the words “‘Farm Credit

Bank’ each place they appear in
paragraph (c).

§611.1250 [Amended]

10. Section 611.1250 is amended by
adding the words “‘or agricultural credit
bank’ after the words *‘Farm Credit
Bank’ in the first sentence of paragraph
(b) and in the first and third place they
appear in paragraph (c); and by
removing the words “Farm Credit Bank”
the second place they appear and
adding in their place the words
“appropriate bank’ in the first sentence
of paragraph (c).

11. Section 611.1255 is revised to read
as follows:

§611.1255 Retirement of equities owned.

(a) The Farm Credit Bank or
agricultural credit bank may retire all
equities of the bank that are owned by
the terminating association on the
termination date or may enter into an
agreement with the terminating
association that would provide for a
phased retirement of the equities. Any
such plan for phased retirement shall
provide for such retirement to be
completed by the earlier to occur of the
date on which the terminating
association repays all indebtedness to
the bank or the date that is 3 years from
the termination date, provided that no
retirement shall occur during that
period if any such retirement would
result in the Bank’s failure to meet
minimum capital requirements.

(b) If the Farm Credit Bank or
agricultural credit bank, and the
terminating association are unable to
reach agreement regarding the
retirement of the bank’s equities, either
institution may send the most recent
proposals to the Farm Credit
Administration along with an
explanation of the points of
disagreement. The Farm Credit
Administration may require the bank to
retire terminating association equities
under such conditions as the Farm
Credit Administration may require.

(c) No retirement shall occur if the
Farm Credit Administration determines
that the retirement of equities of the
Farm Credit Bank or the agricultural
credit bank would threaten the viability
of the bank.

(d) The amount to be paid to a
terminating association in the
retirement of equities owned in the
Farm Credit Bank or the agricultural
credit bank shall be equal to the amount
of the allocated equities owned by the
terminating association in the bank, less
any impairment, at the date the request
for retirement is made by the
terminating association.

(e) If the terminating association has
outstanding stock issued to another
Farm Credit institution, the association
shall retire all such investment prior to
termination.

(f) A Farm Credit Bank’s or
agricultural credit bank’s equities
obligated to be retired under any
agreement between the terminating
association and the bank shall not be
considered as part of the permanent
capital of the Farm Credit Bank or
agricultural credit bank for purposes of
§615.5240.

§611.1266 [Amended]

12. Section 611.1266 is amended by
removing the words “district Farm
Credit Bank” and adding in their place
the words “‘funding bank’ in the last
sentence of paragraph (c).

PART 614—LOAN POLICIES AND
OPERATIONS

13. The authority citation for part 614
continues to read as follows:

Authority: 42 U.S.C. 4012a, 4014a, 4104b,
4106, and 4128; secs. 1.3,1.5,1.6,1.7, 1.9,
1.10,2.0,2.2,2.3,2.4, 2.10, 2.12, 2.13, 2.15,
3.0,3.1,3.3,3.7,3.8, 3.10, 3.20, 3.28, 4.12,
4.12A, 4.13, 4.13B, 4.14, 4.14A, 4.14C, 4.14D,
4.14E, 4.18, 4.19, 4.36, 4.37,5.9, 5.10, 5.17,
7.0,72,7.6,7.7,7.8,7.12,7.13, 8.0, 8.5 of
the Farm Credit Act (12 U.S.C. 2011, 2013,
2014, 2015, 2017, 2018, 2071, 2073, 2074,
2075, 2091, 2093, 2094, 2096, 2121, 2122,
2124, 2128, 2129, 2131, 2141, 2149, 2183,
2184, 2199, 2201, 2202, 2202a, 2202c, 2202d,
2202e, 2206, 2207, 2219a, 2219b, 2243, 2244,
2252, 2279a, 2279a-2, 2279b, 2279b-1,
2279b-2, 2279f, 2279f-1, 2279aa, 2279aa-5);
sec. 413 of Pub. L. 100-233, 101 Stat. 1568,
1639; sec. 207 of Pub. L. 104-105, 110 Stat.
162.

Subpart G—Interest Rates and
Charges

14. Section 614.4321 is revised to read
as follows:

§614.4321 Differential interest rate
programs.

Pursuant to policies approved by the
board of directors, differential interest
rates may be established for loans based
on a variety of factors that may include
type, purpose, amount, quality, funding
or operating costs, or similar factors or
combinations of factors. Differential
interest rate programs should achieve
equitable rate treatment within
categories of borrowers. In the adoption
of differential interest rate programs,
institutions may consider, among other
things, the effect that such interest rate
structures will have on the achievement
of objectives relating to the special
credit needs of young, beginning or
small farmers.
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Subpart K—Disclosure of Loan
Information

§614.4440 [Amended]

15. Section 614.4440 is amended by
removing the reference to ““paragraph
(f” and adding in its place the reference
“paragraph (g)” in paragraph (h)(1).

Subpart L—Actions on Applications:
Review of Credit Decisions

16. Section 614.4444 is amended by
revising the last two sentences to read
as follows:

8§614.4444 Records.

*** The file shall include minutes
of each credit review committee
meeting, and sufficient documentation
of the basis for each determination not
to restructure a loan to permit the
institution or the FCA to review each
determination.

Subpart N—Loan Servicing
Requirements; State Agricultural Loan
Mediation Programs; Right of First
Refusal

17. Section 614.4510 is amended by
removing paragraphs (b) and (d)(4); by
redesignating paragraphs (c) and (d) as
paragraphs (b) and (c); and by revising
the introductory paragraph, paragraph
(a), and newly designated paragraph (c)
introductory text to read as follows:

§614.4510 General.

Direct lenders shall be responsible for
the servicing of the loans that they
make. However, loan participation
agreements may designate specific loan
servicing efforts to be accomplished by
a participating institution. Each direct
lender shall adopt loan servicing
policies and procedures to assure that
loans will be serviced fairly and
equitably for the borrower while
minimizing the risk for the lender.
Procedures shall include specific plans
that help preserve the quality of sound
loans and that help correct credit
deficiencies as they develop.

(a) The Farm Credit Bank shall
provide guidelines for the servicing of
loans by the Federal land bank
associations. The servicing may be
accomplished either under the direct
supervision of the bank or under
delegated authority.

* * * * *

(c) In the development of loan

servicing policies and procedures, the

following criteria shall be included:
* * * * *

§614.4515 [Reserved]

18. Section 614.4515 is removed and
reserved.

19. Section 614.4516 is amended by
revising the heading and adding the
following introductory paragraph before
paragraph (a) to read as follows:

§614.4516 Restructuring policy and
procedures.

Loan restructurings are to be
accomplished with the policy adopted
by the bank board of directors under
section 4.14A(g) of the Act.

* * * * *

20. Section 614.4517 is amended by
adding paragraph (c) as follows:

§614.4517 Restructuring decision.

* * * * *

(c) Documentation. In the event that
an application for restructuring is
denied, a qualified lender shall
maintain sufficient documentation to
demonstrate its compliance with
paragraphs (a) and (b) of this section, as
applicable.

8§614.4520 [Reserved]

21. Section 614.4520 is removed and
reserved.

Subpart O—Special Lending Programs

§614.4525 [Amended]

22. Section 614.4525 is amended by
adding the words “‘and agricultural
credit associations’ after the words
“Production credit associations” in the
first sentence of paragraph (c); and by
removing the words ““Subject to the
approval of the respective banks board
of directors, Federal land banks, Federal
intermediate credit banks, for
cooperatives, and production credit
associations” and adding in their place
the words “Farm Credit System
institutions that are direct lenders’ in
the first sentence of paragraph (d).

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

23. The authority citation for part 615
continues to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
22.23,24,25,212,3.1,3.7,3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25, 5.9, 5.17, 6.20, 6.26,
8.0, 8.4, 8.6, 8.7, 8.8, 8.10, 8.12 of the Farm
Credit Act (12 U.S.C. 2013, 2015, 2018, 2019,
2020, 2073, 2074, 2075, 2076, 2093, 2122,
2128, 2132, 2146, 2154, 2154a, 2160, 2202b,
2211, 2243, 2252, 2278b, 2278b—6, 2279aa,
2279aa-3, 2279%aa—4, 2279aa—6, 2279aa—7,
2279aa-8, 2279aa—10, 2279aa—-12); sec. 301(a)
of Pub. L. 100-233, 101 Stat. 1568, 1608; sec.
105 of Pub. L. 104-105, 110 Stat. 162, 163—
64.

Subpart D—Other Funding

§615.5120 [Amended]

24. Section 615.5120 is amended by
adding the words “‘or agricultural credit
bank’ after the words ““Farm Credit
Bank” in the fourth sentence of
paragraph (a).

25. Section 615.5140 is amended by
revising paragraph (a)(1) to read as
follows:

§615.5140 Eligible investments and risk
diversification.

(a) * X %

(1) Obligations of the United States;
full-recourse obligations, other than
mortgage-backed securities, of agencies,
instrumentalities or corporations of the
United States; or debt obligations of
other obligors that are fully insured or
guaranteed as to both principal and
interest by the United States, its
agencies, instrumentalities, or
corporations;

* * * * *

Subpart E—Investment Management

§615.5143 [Amended]

26. Section 615.5143 is amended by
adding the words “‘and agricultural
credit banks” at the end of the heading;
by adding the words “‘or agricultural
credit banks’ " after the words *‘banks
for cooperatives’ " in the first sentence;
and by adding the words “‘or
agricultural credit bank” after the words
“bank for cooperatives’ in the fourth
and fifth sentences of the paragraph.

Subpart I—Issuance of Equities

27. Section 615.5250 is amended by
revising paragraph (e) to read as follows:

§615.5250 Disclosure requirements.
* * * * *

(e) The requirements of this section
shall not apply to the sale of Farm
Credit System institution equities to
other Farm Credit System institutions,
other financing institutions, or non-
Farm Credit System lenders.

Subpart J—Retirement of Equities

28. Section 615.5280 is amended by
revising paragraphs (a), (b), (c), (d) and
(e) to read as follows:

§615.5280 Retirement in event of default.
(a) When the debt of a holder of
eligible borrower stock issued by a
production credit association, Federal
land association, Federal land credit
association or agriculture credit
association is in default, such
institution may, but shall not be
required to, retire at par eligible
borrower stock owned by such borrower
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on which the institution has a lien, in
total or partial liquidation of the debt.

(b) When the debt of a holder of stock,
participation certificates or other
equities issued by a production credit
association, Federal land bank
association, Federal land credit
association or agricultural credit
association is in default, such
institution may, but shall not be
required to, retire at book value not to
exceed par all or part of such equities,
other than eligible borrower stock as
defined in §615.5260(a)(1), owned by
such borrower on which the institution
has a lien, in total or partial liquidation
of the debt.

(c) When the debt of a holder of
equities or guaranty fund certificates
issued by a bank for cooperatives or
agricultural credit bank is in default the
bank may, but shall not be required to,
retire all or part of such equities qualify
or guaranty fund investments owned by
the borrower on which the bank has a
lien, in total or partial liquidation of the
debt. If such investments qualify as
eligible borrower stock, it shall be
retired at par, as defined in
§615.5260(a)(3). All other investments
shall be retired at a rate determined by
the institution to reflect its present
value on the date of retirement.

(d) When the debt of a holder of the
equities of a Farm Credit Bank or
agricultural credit bank is in default the
bank may, but shall not be required to,
retire all or part of such equities owned
by the borrower on which the bank has
a lien, in total or partial liquidation of
the debt. If such equities qualify as
eligible borrower stock or are retired
solely to permit a Federal land bank
association to retire eligible borrower
stock under § 615.5280(a), they shall be
retired at par. All other equities shall be
retired at book value not to exceed par.

(e) Any retirements made under this
section by a Federal land bank
association shall be made only upon the
specific approval of, or in accordance
with, approval procedures issued by the
association’s funding bank.

* * * * *

§615.5290 [Amended]

29. Section 615.5290 is amended by
adding the words “‘or agricultural credit
bank’ after each reference to “Farm
Credit Bank™ in paragraph (a).

PART 618—GENERAL PROVISIONS

30. The authority citation for part 618
continues to read as follows:

Authority: Secs. 1.5,1.11, 1.12, 2.2, 2.4,
2.5,212,3.1,3.7,4.12,4.13A, 4.25,4.29, 5.9,
5.10, 5.17 of the Farm Credit Act (12 U.S.C.
2013, 2019, 2020, 2073, 2075, 2076, 2093,

2122, 2128, 2183, 2200, 2211, 2218, 2243,
2244, 2252).

Subpart F—Miscellaneous Provisions
§618.8260

31. Section 618.8260 is removed and
reserved.

[Reserved]

Subpart G—Releasing Information

§618.8310 [Amended]

32. Section 618.8310 is amended by
adding the words *‘agricultural credit
bank” before the words *‘bank for
cooperatives” in paragraph (b)(1).

33. Section 618.8320 is amended by
removing paragraph (b)(9); by
redesignating paragraphs (b)(10) and
(b)(11) as new paragraphs (b)(9) and
(b)(10) consecutively; and by revising
paragraphs (b)(2) and (b)(5) to read as
follows:

§618.8320 Dataregarding borrowers and
loan applicants.
* * * * *

(b) * X *

(2) In connection with a legitimate
law enforcement inquiry, accredited
representatives of any agency or
department of the United States may be
given access to information upon
presentation of official identification
and a written request specifying:

(i) The particular information desired;
and

(if) That the information is relevant to
the law enforcement inquiry and will be
used only for the purpose for which it
is sought.

* * * * *

(5) Impersonal information based
solely on transaction or experience with
a borrower, such as amounts of loans,
terms and payment records, may be
given by a bank or association to a
consumer reporting agency, or any other
reliable organization for its confidential
use in contemplation of the extension of
credit.

* * * * *

§618.8325 [Amended]

34. Section 618.8325 is amended by
removing the commas after the words
“offices”, ““charter”, and “inspection”

in paragraph (c).
§618.8330 [Amended]

35. Section 618.8330 is amended by
removing paragraph (b) and removing
the designation from paragraph (a).

§618.8340

36. Section 618.8340 is removed and
reserved.

[Reserved]

Subpart H—Disposition of Obsolete
Records

§618.8360 [Reserved]
37. Section 618.8360 is removed and
reserved.

§618.8370 [Reserved]
38. Section 618.8370 is removed and
reserved.

Subpart |

39. Subpart I, consisting of
§8618.8380 through 618.8420, is
removed and reserved.

[Reserved]

PART 619—DEFINITIONS

40. The authority citation for part 619
continues to read as follows:

Authority: Secs. 1.7, 2.4, 4.9,5.9,5.12,
5.17,5.18, 7.0, 7.6, 7.7, 7.8 of the Farm Credit
Act (12 U.S.C. 2015, 2075, 2160, 2243, 2246,
2252, 2253, 2279a, 2279b, 2279b-1, 2279b—
2).

41. Section 619.9060 is revised to read
as follows:

§618.9060 Bank for cooperatives.
A bank for cooperatives is a bank that
is operating under section 3.0 of the Act.
Dated: December 12, 1996.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 96-32309 Filed 12-19-96; 8:45 am)]
BILLING CODE 6705-01-M

12 CFR Part 615
RIN 3052-AB73

Funding and Fiscal Affairs, Loan
Policies and Operations, and Funding
Operations; Book-entry Procedures for
Farm Credit Securities

AGENCY: Farm Credit Administration.
ACTION: Interim rule with request for
comments.

SUMMARY: The Farm Credit
Administration (FCA) adopts an interim
rule that revises procedures governing
the issuance, maintenance, and transfer
of Farm Credit securities on the book-
entry system of the Federal Reserve
Banks (Book-entry System). The
revisions are necessary to conform FCA
book-entry procedures to the recently
revised book-entry procedures of the
Department of the Treasury (Treasury),
which regulates the Book-entry System
for Treasury securities. The interim rule
also makes conforming amendments in
the book-entry regulations governing
securities of the Farm Credit System
Financial Assistance Corporation (FAC)
and the Federal Agricultural Mortgage
Corporation (Farmer Mac).



Federal Register / Vol. 61, No. 246 / Friday, December 20, 1996 / Rules and Regulations

67189

The FCA's action follows the action of
Treasury, which revised its book-entry
regulations to eliminate outdated legal
concepts and incorporate significant
changes in commercial and property
law affecting the holding of securities
through financial intermediaries. At the
request of Treasury, and in coordination
with other regulators of Government-
Sponsored Enterprises (GSEs), the FCA
is making this interim rule effective on
the same date as Treasury’s new book-
entry regulations. This coordinated
action will avoid market uncertainty
and help ensure a consistent regulatory
approach for all users of the Book-entry
System, including Farm Credit System
institutions.

EFFECTIVE DATE: January 1, 1997. Written
comments must be received on or before
February 18, 1997.

ADDRESSES: Comments may be mailed
or delivered to Patricia W. DiMuzio,
Director, Regulation Development
Division, Office of Policy Development
and Risk Control, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, VA 22102-5090 or by facsimile
at (703) 734-5784. Comments may also
be submitted via electronic mail to “reg-
comm@fca.gov’’. Copies of all
communications received will be
available for review by interested parties
in the Office of Policy Development and
Risk Control, Farm Credit
Administration.
FOR FURTHER INFORMATION CONTACT:
Michael J. LaVerghetta, Senior Financial
Analyst, Office of Policy Development
and Risk Control, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883-4498, or
William L. Larsen, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—-4020, TDD
(703) 883-4444.

SUPPLEMENTARY INFORMATION:
|. Background
A. Current Book-Entry Regulations

The Farm Credit System obtains funds
for its lending operations primarily from
the sale of debt securities issued by the
Farm Credit banks through the Federal
Farm Credit Banks Funding Corporation
(Funding Corporation). As late as the
mid-1970s, Farm Credit securities were
issued exclusively in definitive form
(i.e., as paper certificates). The Federal
Reserve Banks acted as the fiscal agent
of the Farm Credit banks for
transactions in definitive Farm Credit
securities. Around 1970, however,
Treasury began a concerted effort to
convert the holding and issuance of
marketable Treasury securities to book-

entry form, with the goals of protecting
against loss, theft, and counterfeit of
definitive securities, as well as reducing
paperwork and printing costs. Treasury
and the Federal Reserve Banks
developed the Book-entry System for
Treasury securities. Access for GSE
securities to the Book-entry System soon
followed. The Farm Credit System,
along with other GSEs, joined Treasury
in moving toward issuing and
maintaining their securities in book-
entry form.

Under the Book-entry System, the
Federal Reserve Banks maintain records
of book-entry securities in the names of
depository institutions. The depository
institutions keep separate accounts for
securities they own and for those they
maintain for investors and other
financial institutions. Book-entry
securities are assigned to an investor’s
account at the depository institution.
Instead of a physical certificate, the
investor receives a confirmation or
custody receipt from his bank or non-
bank dealer.

Beginning in 1968, Treasury issued
regulations to govern operation of the
Book-entry System and set forth the
legal framework for maintenance and
transfer of Treasury securities in the
Book-entry System. Treasury’s
regulations applied only to Treasury
securities, but the basic book-entry
procedures applicable to GSE securities
in the Book-entry System are closely
analogous to book-entry procedures for
Treasury securities. Thus, the Treasury
regulations at subpart O of 31 CFR part
306 served as the model for the FCA’s
current book-entry regulations at 12 CFR
part 615, subpart O. The FCA adopted
book-entry regulations in 1977 (42 FR
43824, August 31, 1977). Other GSE
regulators adopted similar regulations.
The FCA later adopted regulations
governing the access of FAC and Farmer
Mac to the Book-entry System. (See 12
CFR part 615, subpart R, published at 53
FR 12141, April 13, 1988; 12 CFR 615,
subpart S, published at 61 FR 31392,
June 20, 1996.)

B. New Treasury Book-Entry Regulations

On March 4, 1996, Treasury proposed
to substantially revise its book-entry
regulations (61 FR 8420). Treasury’s
action came after years of study of the
legal issues and problems generated
when older legal concepts developed for
handling transactions and determining
ownership interests in physical
certificates were applied to paperless
book-entry securities often held through
a chain of intermediary parties.
Treasury’s proposal followed the
development in 1994 of a revised
version of Article 8 of the Uniform

Commercial Code (UCC) designed to
address similar issues and problems for
purposes of state commercial law.
Treasury adopted final book-entry
regulations on August 16, 1996 (61 FR
43626), effective January 1, 1997.

Treasury’s new book-entry regulations
are known by the acronym “TRADES”
(Treasury/Reserve Automated Debt
Entry System). In essence, the TRADES
regulations set forth the rights and
obligations of various parties, including
investors and securities intermediaries,
with respect to the holding of Treasury
securities in the Book-entry System. The
TRADES regulations eliminate the
confusing concept central to earlier
book-entry regulations (including the
FCA's) known as the “‘bearer-definitive
fiction.” The bearer-definitive fiction
assumed that book-entry securities were
the equivalent of bearer-definitive
securities (i.e., physical securities in the
possession of and payable to the bearer)
for purposes of determining interests in
the securities. In the early years of the
Book-entry System, this concept
allowed for the application of existing
law to the rights and interests of
investors and other persons in
marketable book-entry securities, but
ultimately generated uncertainty in
settling ownership interests because
physical certificates do not actually
exist for book-entry securities. The
TRADES regulations provide guidance
on the application of state law in choice
of law situations, but also clarify that
the interests and obligations of the
United States and the Federal Reserve
Banks in relationship to other parties
with interests in marketable Treasury
book-entry securities are governed
exclusively by Federal law rather than
state law unless otherwise provided.

1. FCA Action on TRADES

A. In General

The FCA supports the Treasury’s
efforts to clarify and update the legal
structure and mechanics of the Book-
entry System to improve certainty and
liquidity in the Government/GSE
securities market. Moreover, the FCA
recognizes that book-entry regulations
governing Farm Credit securities must
be substantially consistent with
TRADES to avoid confusion in the
Government/GSE securities market and
ensure a consistent regulatory approach
for users of the Book-entry System. To
this end, the FCA is adopting interim
amendments to its book-entry
regulations that conform in all
substantive respects with TRADES, but
are customized for applicability to Farm
Credit institutions.
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In view of the fundamental similarity
of TRADES and FCA book-entry
regulations, the FCA does not believe it
is necessary or efficient to repeat in this
rulemaking document the extensive
background material and detailed
explanation of the rationale and effect of
the TRADES regulations set forth in
Treasury’s proposed and final
rulemaking documents, supra. Members
of the public should refer to Treasury’s
TRADES rulemaking documentation for
background on the history and
mechanics of the Book-entry System
and guidance on the general provisions
of the book-entry regulations. As is its
current policy regarding interpretation
of book-entry regulations, the FCA
expects to follow Treasury TRADES
interpretations and guidance with
respect to FCA book-entry regulations
and will coordinate with Treasury
regarding future guidance and any
necessary changes.

B. Comparison of TRADES and FCA
Book-Entry Regulations

The discussion that follows compares
the interim regulations adopted by the
FCA and TRADES. Any differences are
based on the distinction between
Treasury securities and Farm Credit
securities, as well as on the unique
characteristics of the Farm Credit
System.

1. General

The TRADES regulations generally
refer to the United States or Treasury as
the issuer of Treasury securities. For
purposes of the FCA’s adaptation of the
TRADES regulations to FCA book-entry
regulations, the FCA has substituted the
term “Farm Credit banks” as the issuer
and ‘“‘Farm Credit securities” for
Treasury securities. Any reference in
FCA book-entry regulations to the
United States, the Treasury, or the
Federal Reserve Banks is not meant to
imply any liability of the United States
for Farm Credit securities. See section
4.4(c) of the Farm Credit Act of 1971, as
amended (Act) (12 U.S.C. 2155(c)). In
addition, to avoid potential confusion
regarding the obligation of the Funding
Corporation to investors and other
parties to the book-entry process, the
FCA has included the Funding
Corporation as an issuer solely for
purposes of these book-entry
regulations. As a technical matter,
section 4.9 of the Act (12 U.S.C. 2160)
assigns the Funding Corporation the
ministerial duty of “issuing’” Farm
Credit securities as the System’s fiscal
agent. The FCA concludes that, even
though the Funding Corporation is not
an issuer in the conventional sense of
being liable to pay interest and principal

on Farm Credit securities, its extensive
involvement in the process of issuance
and maintenance of Farm Credit
securities on the Book-entry System
requires that the Funding Corporation
be afforded the protections of an issuer
for purposes of determining its rights
and obligations with respect to Farm
Credit securities maintained on the
Book-entry System.

This interim rule continues the
separate location in 12 CFR part 615,
subparts R and S, respectively, of book-
entry regulations applicable to FAC and
Farmer Mac. The subpart R and S book-
entry regulations incorporate by
reference applicable sections of the 12
CFR part 615, subpart O book-entry
regulations applicable to Farm Credit
banks and the Funding Corporation.
While the access of FAC and Farmer
Mac to the Book-entry System clearly
makes them issuers for purposes of the
book-entry regulations, the FCA believes
it is important to differentiate FAC and
Farmer Mac securities from the Farm
Credit securities that are the joint and
several obligations of the Farm Credit
banks. Thus, FAC and Farmer Mac are
not identified in conjunction with the
Farm Credit banks and the Funding
Corporation as issuers in subpart O of
the interim rule, but rather are treated
separately in subparts R and S.

There are several other general areas
in which the FCA’s book-entry
regulations diverge from Treasury’s
book-entry regulations. First, under
Treasury regulations, Treasury
securities may be held in book-entry
form by investors who do not choose to
hold their book-entry securities
accounts at financial institutions or
dealers. Treasury’s book-entry system
for these investors is known as
TREASURY DIRECT. Since there is
currently no direct registration and
holding of Farm Credit securities, this
interim rule does not establish a system
analogous to TREASURY DIRECT for
Farm Credit securities.

Second, the Farm Credit banks have
authority to issue a wide variety of
securities, some of which are not
maintained by the Federal Reserve
Banks. For example, securities issued
pursuant to the Global Debt Program of
the Farm Credit banks can be issued
through fiscal agents other than the
Federal Reserve Banks. See 12 CFR part
615, subpart P. Farm Credit securities
not maintained by a Federal Reserve
Bank are not subject to these book-entry
regulations. Furthermore, the FCA'’s
book-entry regulations apply only while
a Farm Credit security is on the Book-
entry System; this regulation does not
apply to Farm Credit securities initially
issued on the Book-entry System but

subsequently converted to definitive
form.

Third, FCA’s book-entry regulations
recognize that there may be variations in
documentation that Farm Credit banks
use depending upon the type of security
issued and accordingly contain a
broader definition of securities
documentation than Treasury’s
regulations.

2. Section-by-Section Comparison With
Treasury’s TRADES

This segment of the preamble
provides a section-by-section
comparison between FCA’s book-entry
regulations and TRADES and explains
several situations unique to the Farm
Credit banks and their securities that are
not part of the TRADES regulation.
Section references to title 31 of the Code
of Federal Regulations (31 CFR) are to
Treasury’s book-entry regulations as
revised.

Section 615.5450

This section contains definitions
applicable to FCA book-entry
regulations. To conform with TRADES,
the interim rule revises several
definitions found in current FCA
regulations and adds definitions that
correspond to definitions in 31 CFR
357.2 or are custom-tailored to apply to
the Farm Credit banks and their
securities. The FCA'’s rule uses the
terminology ‘‘Book-entry System’ rather
than “TRADES,” since TRADES is
Treasury’s unique terminology for the
book-entry system applicable to
Treasury securities. Section 615.5450(p)
cross-references the definition of revised
Article 8 of the UCC to 31 CFR 357.2.

Section 615.5451

This section addresses Farm Credit
banks” book-entry and definitive
securities. It is adapted from § 615.5450
of current subpart O and does not have
a TRADES counterpart section. Section
615.5451 deletes outmoded specific
references to dates of issuance of Farm
Credit banks’ securities, denominations
in U.S. dollars, and minimum original
maturity requirements. The revisions
also provide that, subject to the
approval of the FCA, the Funding
Corporation may issue Farm Credit
securities in book-entry or bearer-
definitive form in denominations
determined to be appropriate by the
Funding Corporation.

Section 615.5452

This section is adapted from 31 CFR
357.10 and covers the law governing the
rights and obligations of the United
States, Federal Reserve Banks, Farm
Credit banks, and Funding Corporation,
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as well as the rights of any person
against such institutions and the United
States. Through use of the defined term,
securities documentation, the FCA’s
rule recognizes that the Farm Credit
banks may use various forms of
documentation to establish the terms of
Farm Credit securities, depending upon
the type of security issued.

Section 615.5453

This section covers the law governing
other interests in securities. Other than
the substituted cross-reference to
Treasury regulations, this provision is
identical to 31 CFR 357.11.

Section 615.5454

This section addresses security
entitlements and security interests. It is
modeled after 31 CFR 357.12. The FCA’s
rule applies these provisions to the
Farm Credit banks and their securities.

Section 615.5455

This section is modeled after 31 CFR
357.13 and addresses obligations of the
Farm Credit banks. The FCA’s rule
allows for the possibility that the Farm
Credit banks could make payments with
respect to book-entry securities that
might be characterized as other than
principal or interest payments, such as
“yield maintenance premiums.”

Section 615.5456

This section concerns the authority of
Federal Reserve Banks. It is modeled
after 31 CFR 357.14. As is permissible
under current book-entry regulations,
the FCA'’s rule specifically authorizes
each Federal Reserve Bank to effect
conversions between book-entry
securities and definitive Farm Credit
securities where conversion rights are
available pursuant to the applicable
securities documentation.

Section 615.5457

This section addresses withdrawal of
eligible book-entry securities for
conversion to definitive form. Itis a
continuation of existing authority
modeled after 31 CFR 306.117. The
FCA's rule requires that conversion
must be consistent with the securities
documentation.

Section 615.5458

This provision reserves the right of
the FCA to waive requirements of the
book-entry regulations in limited
circumstances, such as in cases of
unnecessary hardship, where such
action is not inconsistent with law. It is
based on 31 CFR 357.41.

Section 615.5459

This section concerns liability of
Farm Credit banks, the Funding

Corporation, and Federal Reserve Banks.
It is modeled after 31 CFR 357.42. The
FCA'’s rule reflects that some terms such
as “‘tender” and ‘““transactions request
form” used in Treasury’s rule do not
apply to Farm Credit book-entry
securities.

Section 615.5460

This section is modeled after two
Treasury regulations. Paragraph (a)
regarding additional requirements is
modeled after 31 CFR 357.40. Paragraph
(b) regarding notice of attachment for
Farm Credit securities is modeled after
31 CFR 357.44.

Section 615.5461

This section on lost, stolen, and
defaced Farm Credit securities applies
to definitive securities. It is redesignated
from §615.5495 of the current FCA
regulations. The word ‘““securities” is
substituted for the word “‘obligations’ to
conform with the terminology of the
interim rule. The reference to Treasury
is updated.

Section 615.5462

This section on restrictive
endorsement of bearer securities is
redesignated from § 615.5498 of the
current FCA regulations. The word
‘“‘securities’ is substituted for the word
“obligations’ to conform with the
terminology of the interim rule.

Section 615.5560

This section provides that the core
book-entry regulations contained in 12
CFR part 615, subpart O apply to FAC
securities through incorporation by
reference. For purposes of applying
§8615.5450 and 615.5452-5460 to FAC
securities, the term “Financial
Assistance Corporation securities’ shall
be read for *“Farm Credit securities”,
and “‘Financial Assistance Corporation”
shall be read for ““Farm Credit banks”
and “Funding Corporation.” Pursuant to
section 6.26(a) of the Act (12 U.S.C.
2278b-6(a)), FAC’s authority to issue
securities expired on September 30,
1992. Accordingly, these book-entry
regulations apply to FAC securities
issued before the expiration date.

Section 615.5570

This section provides that the core
book-entry regulations contained in 12
CFR part 615, subpart O apply to Farmer
Mac securities through incorporation by
reference. For purposes of applying
88615.5450 and 615.5452-5460 to
Farmer Mac securities, the term “Farmer
Mac securities” shall be read for “Farm
Credit securities,” and ‘“Farmer Mac”’
shall be read for ““Farm Credit banks”
and “Funding Corporation.”

C. Elimination of Certain Provisions
Found in Current Regulations

The interim rule eliminates most of
the provisions of FCA’s current book-
entry regulations. Because a major part
of the current regulations was based on
Treasury’s book-entry regulations at
subpart O of 31 CFR part 306, which has
basically been replaced by TRADES, the
FCA has eliminated §8§615.5470,
615.5475, 615.5480, and 615.5485 and
replaced these provisions consistent
with the new TRADES regulations.
Section 615.5454 on Liability is being
eliminated because it does not
accurately reflect the current law on
joint and several liability of Farm Credit
banks for Farm Credit securities as set
forth in section 4.4 of the Act, as
amended by the Agricultural Credit Act
of 1987 (Pub. L. 100-233, section
303(a)). Sections 615.5490, 615.5492,
and 615.5494, which contain general
information on maintenance and
servicing of book-entry securities, have
been eliminated because detailed
authority for maintenance and servicing
of book-entry securities by the Federal
Reserve Banks is set forth in §615.5456
of the interim rule and general
information on book-entry procedures is
available to investors in securities
documentation.

I11. Expedited Proceeding and Effective
Date

To prevent any uncertainty and
dislocation in the government/GSE
securities market, and in response to
public comment received during the
TRADES rulemaking, Treasury has
requested that book-entry regulations
compatible with TRADES be effective
for the Farm Credit System and other
GSEs on January 1, 1997,
simultaneously with TRADES. To meet
this timetable, the FCA has determined
that there is good cause to omit, as
neither practicable nor in the public
interest, prepromulgation notice and
comment pursuant to section 553(b)(B)
of the Administrative Procedure Act, 5
U.S.C. 551-59, et seq. (APA). Treasury’s
final regulation was not published until
August 23, 1996, making a proposed
phase for this rulemaking impracticable.
Moreover, since the substance of the
FCA's book-entry regulations is based
almost entirely on TRADES, the broad
public interest in commenting on book-
entry regulations was met during
Treasury’s rulemaking. Nonetheless, the
FCA is providing for post-effective
public comment by adopting its revised
book-entry regulations on an interim
basis. In this way, FCA book-entry
regulations can take full effect
simultaneously with the Treasury’s
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TRADES regulations, yet still be subject
to comment from the public. The FCA
will consider comments received during
a 60-day comment period and issue a
subsequent notice of finalization.

In taking this interim action, the FCA
is adopting an effective date for the
regulations that is less than 30 days after
publication in the Federal Register. The
necessity that FCA make its book-entry
regulations effective simultaneously
with Treasury’s provides good cause, in
accordance with section 553(d) of the
APA, to adopt an accelerated effective
date. Finally, consistent with the
reasons for its expedited actions under
the APA, the FCA finds cause under
section 5.17(c)(2) of the Act to make
these regulations effective prior to the
expiration of the 30-day Congressional
notice and waiting period for final
agency regulatory action.

1V. Regulatory Philosophy

The adoption of these interim
regulations is consistent with the FCA’s
Policy Statement on Regulatory
Philosophy. See 60 FR 26034 (May 16,
1995). The interim regulations eliminate
outdated book-entry regulations without
unnecessary burden or cost. Moreover,
the FCA'’s action is consistent with
similar actions taken by Treasury and
other GSE regulators. Consistent book-
entry regulations should promote
investor confidence in Farm Credit
securities.

List of Subjects in 12 CFR Part 615

Accounting, Agriculture, Banks,
Banking, Government securities,
Investments, and Rural areas.

For the reasons stated in the
preamble, part 615 of chapter VI, title 12
of the Code of Federal Regulations is
amended to read as follows:

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

1. The authority citation for part 615
continues to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,23,24,25,212,31,3.7,3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25,5.9, 5.17, 6.20, 6.26,
8.0, 8.4, 8.6, 8.7, 8.8, 8.10, 8.12 of the Farm
Credit Act (12 U.S.C. 2013, 2015, 2018, 2019,
2020, 2073, 2074, 2075, 2076, 2093, 2122,
2128, 2132, 2146, 2154, 2154a, 2160, 2202b,
2211, 2243, 2252, 2278b, 2278b-6, 2279aa,
2279aa-3, 2279aa-4, 2279aa-6, 2279aa-7,
2279aa-8, 2279aa-10, 2279aa-12); sec. 301(a)
of Pub. L. 100-233, 101 Stat. 1568, 1608; sec.
105 of Pub. L. 104-105, 110 Stat. 162, 163—
64.

2. Subpart O of part 615 is revised to
read as follows:

Subpart O—Book-Entry Procedures for

Farm Credit Securities

Sec.

615.5450 Definitions.

615.5451 Book-entry and definitive
securities.

615.5452 Law governing rights and
obligations of United States, Federal
Reserve Banks, Farm Credit banks, and
Funding Corporation; rights of any
person against United States, Federal
Reserve Banks, Farm Credit banks, and
Funding Corporation.

615.5453 Law governing other interests.

615.5454 Creation of participant’s security
entitlement; security interests.

615.5455 Obligations of the Farm Credit
banks and the Funding Corporation; no
adverse claims.

615.5456 Authority of Federal Reserve
Banks.

615.5457 Withdrawal of eligible book-entry
securities for conversion to definitive
form.

615.5458 Waiver of regulations.

615.5459 Liability of Farm Credit banks,
Funding Corporation and Federal
Reserve Banks.

615.5460 Additional provisions.

615.5461 Lost, stolen, destroyed, mutilated
or defaced Farm Credit securities,
including coupons.

615.5462 Restrictive endorsement of bearer
securities.

Subpart O—Book-Entry Procedures for
Farm Credit Securities

8615.5450 Definitions.

In this subpart, unless the context
otherwise requires or indicates:

(a) Adverse claim means a claim that
a claimant has a property interest in a
security and that it is a violation of the
rights of the claimant for another person
to hold, transfer, or deal with the
security.

(b) Book-entry security means a Farm
Credit security issued or maintained in
the Book-entry System.

(c) Book-entry System means the
automated book-entry system operated
by the Federal Reserve Banks, acting as
the fiscal agent for the Farm Credit
banks, through which book-entry
securities are issued, recorded,
transferred and maintained in book-
entry form.

(d) Definitive Farm Credit security
means a Farm Credit security in
engraved or printed form, or that is
otherwise represented by a certificate.

(e) Eligible book-entry security means
a book-entry security issued or
maintained in the Book-entry System,
which by the terms of its securities
documentation, is eligible to be
converted from book-entry into
definitive form.

(f) Entitlement Holder means a person
to whose account an interest in a book-

entry security is credited on the records
of a securities intermediary.

(g) Farm Credit banks means one or
more Farm Credit Banks, agricultural
credit banks, and banks for
cooperatives.

(h) Farm Credit securities means
consolidated notes, bonds, debentures,
or other similar obligations of the Farm
Credit banks and Systemwide notes,
bonds, debentures, or similar
obligations of the Farm Credit banks
issued under sections 4.2(c) and 4.2(d)
of the Act, or laws repealed thereby.

(i) Federal Reserve Bank means a
Federal Reserve Bank or Branch acting
as agent for the Farm Credit banks and
the Funding Corporation.

(i) Federal Reserve Bank Operating
Circular means the publication issued
by each Federal Reserve Bank that sets
forth the terms and conditions under
which the Federal Reserve Bank
maintains book-entry securities
accounts and transfers book-entry
securities.

(k) Funding Corporation means the
Federal Farm Credit Banks Funding
Corporation established pursuant to
section 4.9 of the Act, which issues
Farm Credit securities on behalf of the
Farm Credit banks.

(I) Funds Account means a reserve
and/or clearing account at a Federal
Reserve Bank to which debits or credits
are posted for transfers against payment,
book-entry securities transaction fees, or
principal and interest payments.

(m) Participant means a person that
maintains a participant’s securities
account with a Federal Reserve Bank.

(n) Participant’s Securities Account
means an account in the name of a
participant at a Federal Reserve Bank to
which book-entry securities held for a
participant are or may be credited.

(o) Person means an individual,
corporation, company, governmental
entity, association, firm, partnership,
trust, estate, representative and any
other similar organization, but does not
mean the United States, a Farm Credit
bank, the Funding Corporation or a
Federal Reserve Bank.

(p) Revised Article 8 means Uniform
Commercial Code, Revised Article 8,
Investment Securities (with Conforming
and Miscellaneous Amendments to
Articles 1, 3, 4, 5, 9, and 10) 1994
Official Text, and has the same meaning
asin 31 CFR 357.2.

(q) Securities Documentation means
the applicable statement of terms, trust
indenture, securities agreement, offering
circular or other documents establishing
the terms of a book-entry security.

(r) Securities Intermediary means:

(1) A person that is registered as a
““clearing agency” under the Federal
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securities laws; a Federal Reserve Bank;
any other person that provides clearance
or settlement services with respect to a
book-entry security that would require it
to register as a clearing agency under the
Federal securities laws but for an
exclusion or exemption from the
registration requirement, if its activities
as a clearing corporation, including
promulgation of rules, are subject to
regulation by a Federal or State
governmental authority; or

(2) A person (other than an
individual, unless such individual is
registered as a broker or dealer under
the Federal securities laws) including a
bank or broker, that in the ordinary
course of its business maintains
securities accounts for others and is
acting in that capacity.

(s) Security means a Farm Credit
security as defined in paragraph (h) of
this section.

(t) Security Entitlement means the
rights and property interest of an
entitlement holder with respect to a
book-entry security.

(u) State means any State of the
United States, the District of Columbia,
Puerto Rico, the Virgin Islands, or any
other territory or possession of the
United States.

(v) Transfer Message means an
instruction of a participant to a Federal
Reserve Bank to effect a transfer of a
book-entry security maintained in the
Book-entry System, as set forth in
Federal Reserve Bank Operating
Circulars.

§615.5451 Book-entry and definitive
securities.

Subject to subpart C of this part:

(a) Farm Credit banks operating under
the same title of the Act may issue
consolidated securities in book-entry
form.

(b) Farm Credit banks may issue
Systemwide securities in book-entry
form.

(c) Consolidated and Systemwide
securities also may be issued in bearer-
definitive form.

§615.5452 Law governing rights and
obligations of United States, Federal
Reserve Banks, Farm Credit banks, and
Funding Corporation; rights of any person
against United States, Federal Reserve
Banks, Farm Credit banks, and Funding
Corporation.

(a) Except as provided in paragraph
(b) of this section, the following are
governed solely by the regulations
contained in this subpart O, the
securities documentation, and Federal
Reserve Bank Operating Circulars:

(1) The rights and obligations of the
United States, the Farm Credit banks,

the Funding Corporation, and the
Federal Reserve Banks with respect to:

(i) A book-entry security or security
entitlement, and

(ii) The operation of the Book-entry
System as it applies to Farm Credit
securities; and

(2) The rights of any person, including
a participant, against the United States,
the Farm Credit banks, the Funding
Corporation, and the Federal Reserve
Banks with respect to:

(i) A book-entry security or security
entitlement, and

(i) The operation of the Book-entry
System as it applies to Farm Credit
securities.

(b) A security interest in a security
entitlement that is in favor of a Federal
Reserve Bank from a participant and
that is not recorded on the books of a
Federal Reserve Bank pursuant to
§615.5454(c)(1) of this subpart, is
governed by the law (not including the
conflict-of-law rules) of the jurisdiction
where the head office of the Federal
Reserve Bank maintaining the
participant’s securities account is
located. A security interest in a security
entitlement that is in favor of a Federal
Reserve Bank from a person that is not
a participant, and that is not recorded
on the books of a Federal Reserve Bank
pursuant to § 615.5454(c)(1)of this
subpart, is governed by the law
determined in the manner specified in
8615.5453 of this subpart.

(c) If the jurisdiction specified in the
first sentence of paragraph (b) of this
section is a State that has not adopted
revised Article 8 (see 31 CFR 357.2)
then the law specified in paragraph (b)
of this section shall be the law of that
State as though revised Article 8 had
been adopted by that State.

§615.5453 Law governing other interests.

(a) To the extent not inconsistent with
these regulations, the law (not including
the conflict-of-law rules) of a securities
intermediary’s jurisdiction governs:

(1) The acquisition of a security
entitlement from the securities
intermediary;

(2) The rights and duties of the
securities intermediary and entitlement
holder arising out of a security
entitlement;

(3) Whether the securities
intermediary owes any duties to an
adverse claimant to a security
entitlement;

(4) Whether an adverse claim can be
asserted against a person who acquires
a security entitlement from the
securities intermediary or a person who
purchases a security entitlement or
interest therein from an entitlement
holder; and

(5) Except as otherwise provided in
paragraph (c) of this section, the
perfection, effect of perfection or non-
perfection and priority of a security
interest in a security entitlement.

(b) The following rules determine a
**securities intermediary’s jurisdiction”
for purposes of this section:

(1) If an agreement between the
securities intermediary and its
entitlement holder specifies that it is
governed by the law of a particular
jurisdiction, that jurisdiction is the
securities intermediary’s jurisdiction.

(2) If an agreement between the
securities intermediary and its
entitlement holder does not specify the
governing law as provided in paragraph
(b)(2) of this section, but expressly
specifies that the securities account is
maintained at an office in a particular
jurisdiction, that jurisdiction is the
securities intermediary’s jurisdiction.

(3) If an agreement between the
securities intermediary and its
entitlement holder does not specify a
jurisdiction as provided in paragraph
(b)(1) or (b)(2) of this section, the
securities intermediary’s jurisdiction is
the jurisdiction in which is located the
office identified in an account statement
as the office serving the entitlement
holder’s account.

(4) If an agreement between the
securities intermediary and its
entitlement holder does not specify a
jurisdiction as provided in paragraph
(b)(1) or (b)(2) of this section and an
account statement does not identify an
office serving the entitlement holder’s
account as provided in paragraph (b)(3)
of this section, the securities
intermediary’s jurisdiction is the
jurisdiction in which is located the chief
executive office of the securities
intermediary.

(c) Notwithstanding the general rule
in paragraph (a)(5) of this section, the
law (but not the conflict-of-law rules) of
the jurisdiction in which the person
creating a security interest is located
governs whether and how the security
interest may be perfected automatically
or by filing a financing statement.

(d) If the jurisdiction specified in
paragraph (b) of this section is a State
that has not adopted revised Article 8
(see 31 CFR 357.2), then the law for the
matters specified in paragraph (a) of this
section shall be the law of that State as
though revised Article 8 had been
adopted by that State. For purposes of
the application of the matters specified
in paragraph (a) of this section, the
Federal Reserve Bank maintaining the
securities account is a clearing
corporation, and the participant’s
interest in a book-entry security is a
security entitlement.
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§615.5454 Creation of participant’s
security entitlement; security interests.

(a) A participant’s security
entitlement is created when a Federal
Reserve Bank indicates by book entry
that a book-entry security has been
credited to a participant’s securities
account.

(b) A security interest in a security
entitlement of a participant in favor of
the United States to secure deposits of
public money, including without
limitation deposits to the Treasury tax
and loan accounts, or other security
interest in favor of the United States that
is required by Federal statute,
regulation, or agreement, and that is
marked on the books of a Federal
Reserve Bank is thereby effected and
perfected, and has priority over any
other interest in the securities. Where a
security interest in favor of the United
States in a security entitlement of a
participant is marked on the books of a
Federal Reserve Bank, such Federal
Reserve Bank may rely, and is protected
in relying, exclusively on the order of an
authorized representative of the United
States directing the transfer of the
security. For purposes of this paragraph,
an “‘authorized representative of the
United States” is the official designated
in the applicable regulations or
agreement to which a Federal Reserve
Bank is a party, governing the security
interest.

(c)(1) The Farm Credit banks, the
Funding Corporation, the United States,
and the Federal Reserve Banks have no
obligation to agree to act on behalf of
any person or to recognize the interest
of any transferee of a security interest or
other limited interest in favor of any
person except to the extent of any
specific requirement of Federal law or
regulation or to the extent set forth in
any specific agreement with the Federal
Reserve Bank on whose books the
interest of the participant is recorded.
To the extent required by such law or
regulation or set forth in an agreement
with a Federal Reserve Bank, or the
Federal Reserve Bank Operating
Circular, a security interest in a security
entitlement that is in favor of a Federal
Reserve Bank, a Farm Credit bank, the
Funding Corporation, or a person may
be created and perfected by a Federal
Reserve Bank marking its books to
record the security interest. Except as
provided in paragraph (b) of this
section, a security interest in a security
entitlement marked on the books of a
Federal Reserve Bank shall have priority
over any other interest in the securities.

(2) In addition to the method
provided in paragraph (c)(1) of this
section, a security interest, including a
security interest in favor of a Federal

Reserve Bank, may be perfected by any
method by which a security interest
may be perfected under applicable law
as described in §615.5452(b) or
§615.5453 of this subpart. The
perfection, effect of perfection or non-
perfection and priority of a security
interest are governed by that applicable
law. A security interest in favor of a
Federal Reserve Bank shall be treated as
a security interest in favor of a clearing
corporation in all respects under that
law, including with respect to the effect
of perfection and priority of the security
interest. A Federal Reserve Bank
Operating Circular shall be treated as a
rule adopted by a clearing corporation
for such purposes.

§615.5455 Obligations of the Farm Credit
banks and the Funding Corporation; no
adverse claims.

(a) Except in the case of a security
interest in favor of the United States or
a Federal Reserve Bank or otherwise as
provided in § 615.5454(c)(1), for the
purposes of this subpart O, the Farm
Credit banks, the Funding Corporation
and the Federal Reserve Banks shall
treat the participant to whose securities
account an interest in a book-entry
security has been credited as the person
exclusively entitled to issue a transfer
message, to receive interest and other
payments with respect thereof and
otherwise to exercise all the rights and
powers with respect to such security,
notwithstanding any information or
notice to the contrary. The Federal
Reserve Banks, the United States, the
Farm Credit banks, and the Funding
Corporation are not liable to a person
asserting or having an adverse claim to
a security entitlement or to a book-entry
security in a participant’s securities
account, including any such claim
arising as a result of the transfer or
disposition of a book-entry security by
a Federal Reserve Bank pursuant to a
transfer message that the Federal
Reserve Bank reasonably believes to be
genuine.

(b) The obligation of the Farm Credit
banks and the Funding Corporation to
make payments (including payments of
interest and principal) with respect to
book-entry securities is discharged at
the time payment in the appropriate
amount is made as follows:

(1) Interest or other payments on
book-entry securities are either credited
by a Federal Reserve Bank to a funds
account maintained at the Federal
Reserve Bank or otherwise paid as
directed by the participant.

(2) Book-entry securities are redeemed
in accordance with their terms by a
Federal Reserve Bank withdrawing the
securities from the participant’s

securities account in which they are
maintained and by either crediting the
amount of the redemption proceeds,
including both principal and interest,
where applicable, to a funds account at
the Federal Reserve Bank or otherwise
paying such principal and interest as
directed by the participant. No action by
the participant is required in connection
with the redemption of a book-entry
security.

§615.5456 Authority of Federal Reserve
Banks.

(a) Each Federal Reserve Bank is
hereby authorized as fiscal agent of the
Farm Credit banks and the Funding
Corporation to perform functions with
respect to the issuance of book-entry
securities offered and sold by the Farm
Credit banks and the Funding
Corporation to which this subpart
applies, in accordance with the terms of
the securities documentation and the
provisions of this subpart:

(1) To service and maintain book-
entry securities in accounts established
for such purposes;

(2) To make payments of principal
and interest, as directed by the Farm
Credit banks and the Funding
Corporation;

(3) To effect transfer of book-entry
securities between participants’
securities accounts as directed by the
participants;

(4) To effect conversions between
book-entry securities and definitive
Farm Credit securities with respect to
those securities as to which conversion
rights are available pursuant to the
applicable securities documentation;
and

(5) To perform such other duties as
fiscal agent as may be requested by the
Farm Credit banks and the Funding
Corporation.

(b) Each Federal Reserve Bank may
issue Operating Circulars not
inconsistent with this subpart,
governing the details of its handling of
book-entry securities, security
entitlements, and the operation of the
Book-entry System under this subpart.

§615.5457 Withdrawal of eligible book-
entry securities for conversion to definitive
form.

(a) Eligible book-entry securities may
be withdrawn from the Book-entry
System by requesting delivery of like
definitive Farm Credit securities.

(b) A Federal Reserve Bank shall,
upon receipt of appropriate instructions
to withdraw eligible book-entry
securities from book-entry in the Book-
entry System, convert such securities
into definitive Farm Credit securities
and deliver them in accordance with
such instructions.
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(c) Farm Credit securities which are to
be delivered upon withdrawal may be
issued in bearer form, to the extent
permitted by the applicable securities
documentation.

(d) All requests for withdrawal of
eligible book-entry securities must be
made prior to the maturity or date of
call of the Farm Credit securities.

§615.5458 Waiver of regulations.

The Farm Credit Administration
reserves the right, in the Farm Credit
Administration’s discretion, to waive
any provision(s) of the regulations in
this subpart in any case or class of cases
for the convenience of the Farm Credit
banks and the Funding Corporation or
in order to relieve any person(s) of
unnecessary hardship, if such action is
not inconsistent with law, does not
adversely affect any substantial existing
rights, and the Farm Credit
Administration is satisfied that such
action will not subject the Farm Credit
banks and the Funding Corporation to
any substantial expense or liability.

§615.5459 Liability of Farm Credit banks,
Funding Corporation and Federal Reserve
Banks.

The Farm Credit banks, the Funding
Corporation, and the Federal Reserve
Banks may rely on the information
provided in a transfer message or other
transaction documentation, and are not
required to verify the information. The
Farm Credit banks, the Funding
Corporation, and the Federal Reserve
Banks shall not be liable for any action
taken in accordance with the
information set out in the transfer
message, other transaction
documentation, or evidence submitted
in support thereof.

§615.5460 Additional provisions.

(a) Additional requirements. In any
case or any class of cases arising under
the regulations in this subpart, the Farm
Credit banks and the Funding
Corporation may require such
additional evidence and a bond of
indemnity, with or without surety, as
may in the judgment of the Farm Credit
banks and the Funding Corporation be
necessary for the protection of the
interests of the Farm Credit banks and
the Funding Corporation.

(b) Notice of attachment for Farm
Credit securities in the Book-entry
System. The interest of a debtor in a
security entitlement may be reached by
a creditor only by legal process upon the
securities intermediary with whom the
debtor’s securities account is
maintained, except where a security
entitlement is maintained in the name
of a secured party, in which case the

debtor’s interest may be reached by legal
process upon the secured party. These
regulations do not purport to establish
whether a Federal Reserve Bank is
required to honor an order or other
notice of attachment in any particular
case or class of cases.

8§615.5461 Lost, stolen, destroyed,
mutilated or defaced Farm Credit securities,
including coupons.

(a) Relief on the account of the loss,
theft, destruction, mutilation, or
defacement of any definitive
consolidated or Systemwide securities
of the Farm Credit banks and coupons
of such securities may be granted on the
same basis and to the same extent as
relief may be granted under the statutes
of the United States and the regulations
of the Department of the Treasury on the
account of the loss, theft, destruction,
mutilation, or defacement of United
States securities and coupons of such
securities.

(b) Applicants for relief under
paragraph (a) of this section, shall
present claims and proof of loss:

(1) To the Division of Special
Investments, Bureau of the Public Debt,
P.O. Box 396, Parkersburg, WV 26102—
0396, in the case of consolidated or
Systemwide securities of the Farm
Credit banks issued prior to May 1,
1978; or

(2) To the Federal Farm Credit Banks
Funding Corporation, 10 Exchange
Place, Suite 1401, Jersey City, NJ 07302,
in the case of consolidated or
Systemwide securities issued on or after
May 1, 1978.

§615.5462 Restrictive endorsement of
bearer securities.

When consolidated and Systemwide
bearer securities of the Farm Credit
banks are being presented to Federal
Reserve Banks, for redemption,
exchange, or conversion to book entry,
such securities may be restrictively
endorsed. The restrictive endorsement
shall be placed thereon in substantially
the same manner and with the same
effects as prescribed in United States
Treasury Department regulations, now
or hereafter in force, governing like
transactions in United States bonds; and
consolidated or Systemwide securities
of the Farm Credit banks so endorsed
shall be prepared for shipment and
shipped in the manner prescribed in
such regulations for United States bearer
securities. (See 31 CFR part 328.)

Subpart R—Farm Credit System
Financial Assistance Corporation
Securities

3. Section 615.5560 is amended by
revising paragraph (c) to read as follows:

§615.5560 Book-entry Procedure for Farm
Credit System Financial Assistance
Corporation Securities.

* * * * *

(c) Financial Assistance Corporation
securities shall be governed by
§8615.5450, and 615.5452 through
615.5460. In interpreting those sections
for purposes of this subpart, unless the
context requires otherwise, the term
“Financial Assistance Corporation
securities” shall be read for “Farm
Credit securities,” and ‘““Financial
Assistance Corporation” shall be read
for ““Farm Credit banks™ and “Funding
Corporation.” These terms shall be read
as though modified where necessary to
effectuate the application of the
designated sections of subpart O of this
part to the Financial Assistance
Corporation.

Subpart S—Federal Agricultural
Mortgage Corporation Securities

4. Section 615.5570 is amended by
revising paragraph (c) to read as follows:

§615.5570 Book-entry procedures for
Federal Agricultural Mortgage Corporation
Securities.

* * * * *

(c) Farmer Mac securities shall be
governed by 88 615.5450, and 615.5452
through 615.5460. In interpreting those
sections for purposes of this subpart,
unless the context requires otherwise,
the term “Farmer Mac securities” shall
be read for ““Farm Credit securities,”
and “Farmer Mac” shall be read for
“Farm Credit banks” and *““Funding
Corporation.” These terms shall be read
as though modified where necessary to
effectuate the application of the
designated sections of subpart O of this
part to Farmer Mac.

Dated: December 12, 1996.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 96-32310 Filed 12-19-96; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-NM-158-AD; Amendment
39-9845; AD 96-25-03]

RIN 2120-AA64

Airworthiness Directives; Raytheon
(Beech) Model 400A, 400T (Military T—
1A), and 400T (Military TX) Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Raytheon (Beech)
Model 400A and 400T series airplanes,
that currently requires an inspection of
certain flap roller retention components
to detect discrepant or missing parts;
replacement of those parts; and
installation of new washers on the roller
attach bolts. This amendment requires
the replacement of certain previously-
installed washers with new and stronger
washers. This amendment also expands
the applicability of the rule to include
additional airplanes. This amendment is
prompted by reports indicating that
some locking tab washers on the roller
attach bolt could fail, due to the absence
of an inner tang. The actions specified
by this AD are intended to prevent the
loss of roller attach nuts and the flap
roller, which could result in the loss of
a flap when the airplane is subject to
load limit conditions, and consequently
lead to reduced controllability of the
airplane.

DATES: Effective January 24, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 24,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Aircraft Company,
Manager Service Engineering, Hawker
Customer Support Department, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Wichita Aircraft Certification Office,
Small Airplane Directorate, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Larry Engler, Aerospace Engineer,
Airframe Branch, ACE-115W, FAA,
Wichita Aircraft Certification Office,
Small Airplane Directorate, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone (316) 946-4122; fax (316)
946-4407.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-14-06,
amendment 39-8958 (59 FR 35234, July
11, 1994), which is applicable to certain
Raytheon (Beech) Model 400A and 400T

(military T-1A) series airplanes, was
published in the Federal Register on
September 30, 1996 (61 FR 51064). The
action proposed to supersede AD 94—
14-06 to require the following actions:

1. For airplanes that have been
inspected previously, and on which the
washers, tab washers, and flat washers
have been installed in accordance with
AD 94-14-06: Those washers would be
required to be replaced with new
washers (including stronger tab
washers).

2. For airplanes that have not been
inspected previously and have not had
the washers, tab washers, and flat
washers replaced; and for airplanes that
were not included in the applicability of
AD 94-14-06: These airplanes would be
required to be inspected for
discrepancies in the roller attach nuts
and bolts of the flaps, and discrepant
parts replaced. In addition, the new
washers, including the stronger tab
washers, would be required to be
installed on the attach bolts.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

The FAA has revised the final rule to
specify that the type certificate holder
for the affected airplanes has been
changed from the Beech Aircraft
Corporation to Raytheon Aircraft
Company.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 212
Raytheon (Beech) Model 400A and 400T
series airplanes of the affected design in
the worldwide fleet. The FAA estimates
that 183 airplanes of U.S. registry will
be affected by this AD.

It is estimated that 102 of the U.S.-
registered airplanes will be required to
have the washers replaced with new
and stronger washers. This action will
take approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$25 per airplane. Based on these figures,
the cost impact of the required
replacement action on U.S. operators of
these airplanes is estimated to be
$14,790, or $145 per airplane.

It is estimated that 81 of the U.S.-
registered airplanes will be required to
be inspected for discrepancies of the
roller attach nuts and bolts, and will
require the installation of new washers.

Those actions will take approximately 6
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $100 per airplane. Based
on these figures, the cost impact of the
required actions on U.S. operators of
these airplanes is estimated to be
$37,260, or $460 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8958 (59 FR
35234, July 11, 1994), and by adding a
new airworthiness directive (AD),
amendment 39-9845, to read as follows:

96-25-03 Raytheon Aircraft Company
(Formerly Beech): Amendment 39-9845.
Docket 96—-NM—-158—-AD. Supersedes AD
94-14-06, Amendment 39—8958.

Applicability: Model 400A and 400T series
airplanes; as listed in Beech Service Bulletin
No. 2522, dated January 1994, and Raytheon
Service Bulletin No. 2522, Revision 1, dated
May 1996; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of roller attach nuts and
the flap roller, which could result in the loss
of a flap when the airplane is subject to load
limit conditions, and consequently lead to
reduced controllability of the airplane,
accomplish the following:

(a) For airplanes listed in Beech Service
Bulletin No. 2522, dated January 1994, on
which the inspection and installation of
washers, tab washers, and flat washers have
been accomplished prior to the effective date
of this AD in accordance with that service
bulletin, and in accordance with the
requirements of AD 94-14-06, amendment
39-8958: Prior to the accumulation of 200
hours time-in-service or within one year after
the effective date of this AD, whichever

occurs first, remove the washers, tab washers,

and flat washers, having part numbers
specified in Table 1 of this AD, from the
roller attach bolts of the left and right flaps,
and replace them with new washers, tab
washers, and flat washers, having part
numbers specified in Table 2 of this AD, in
accordance with Part | of Raytheon Service
Bulletin No. 2522, Revision 1, dated May
1996.

TABLE 1.—PARTS TO BE REPLACED

Part Beech part No.

Tab Washers .......ccccceeuee NAS460-616
MS27111-3
168AS-06-02

Flat Washers .........cccccee... AN960D616L

Washers .......cccccvvvveeeieeninn, AN960-616

TABLE 2.—NEW REPLACEMENT PARTS

Part Beech part No.

Tab Washers
Flat Washers .... .
Washers .......cccoevveeeeeeeiinnnn

45A16122-37
AN960D616L
AN960-616

(b) For all other airplanes not subject to
paragraph (a) of this AD: Prior to the
accumulation of 200 hours time-in-service
after the effective date of this AD, or within
one year after the effective date of this AD,
whichever occurs first, accomplish the
actions specified in paragraphs (b)(1) and
(b)(2) of this AD:

(1) Perform an inspection of the roller
attach nuts and bolts for the flaps to detect
discrepancies (i.e., flattened, worn or
damaged threads, damaged keway of bolts,
etc.), in accordance with Part Il of Raytheon
Service Bulletin No. 2522, Revision 1, dated
May 1996. If any discrepancies are found,
prior to further flight, replace the discrepant
parts with new or serviceable parts, in
accordance with the service bulletin. And

(2) Remove the washers, tab washers, and
flat washers from the roller attachment bolts
of the left and right flaps, and replace them
with new washers, tab washers, and flat
washers that have part numbers specified in
Table 2 of this AD, in accordance with Part
| of Raytheon Service Bulletin No. 2522,
Revision 1, dated May 1996.

(c) As of the effective date of this AD, no
person shall install on any airplane any tab
washer for the roller attach bolt, having
Beech part number 168AS—-06—2, NAS460—
616, or MS27111-3.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Raytheon Service Bulletin No. 2522,
Revision 1, dated May 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

Copies may be obtained from Raytheon
Aircraft Company, Manager Service
Engineering, Hawker Customer Support
Department, P.O. Box 85, Wichita, Kansas
67201-0085. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Wichita Aircraft Certification
Office, Small Airplane Directorate, 1801

Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(9) This amendment becomes effective on
January 24, 1997.

Issued in Renton, Washington, on
December 2, 1996.
Gary L. Killion,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 9631114 Filed 12—-19-96; 8:45 am]
BILLING CODE 4910-13-U

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1507

Final Rule: Fireworks Devices; Fuse
Burn Time

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Commission amends its
regulation under the Federal Hazardous
Substances Act that specifies the
allowable fuse burn times of fireworks
devices (except firecrackers). The
amendment changes the allowable fuse
burn times from the presently required
range of 3 to 6 seconds to the range of
3 to 9 seconds. Increasing the range will
improve safety by allowing
manufacturers to more consistently
produce fireworks that do not have
dangerously short fuse burn times of
below 3 seconds. Further, the increase
in the maximum allowable fuse burn
time to 9 seconds will not create any
additional risk of injury to consumers.
The amendment originally was
requested in a petition from the
American Fireworks Standards
Laboratory.

DATES: Adversely affected persons have
until January 21, 1997, to file objections
to this rule, stating grounds therefor and
requesting a public hearing on those
objections.

If no material objections are received,
the Commission will promptly publish
a Federal Register document
announcing that fact and affirming the
issuance and the effective date of the
amendment. The amendment will go
into effect on the date that the
affirmation document is published, but
not earlier than January 22, 1997. If
material objections are received, the
Commission will publish a document in
the Federal Register specifying whether
the amendment has been stayed by the
filing of proper objections.

ADDRESSES: Objections and requests for
hearings must be mailed to the Office of
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the Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207,
or delivered to the Office of the
Secretary, Room 502, 4330 East-West
Highway, Bethesda, Maryland 20814
telephone (301) 504-6800.

FOR FURTHER INFORMATION CONTACT:
Robert Poth, Division of Regulatory
Management, Office of Compliance,
Consumer Product Safety Commission,
Washington, DC 20207; telephone
(301)504-0400 ext. 1375.

SUPPLEMENTARY INFORMATION:
l. Background

In this notice, the Consumer Product
Safety Commission (‘‘the Commission”
or “CPSC’’) amends its regulation under
the Federal Hazardous Substances Act
(“FHSA) that governs the allowable
range of times that fuses for fireworks
(other than firecrackers 1) may burn
before the device ignites. 16 CFR
1507.3(a)(2). That regulation currently
requires fireworks devices to have a fuse
which will burn at least 3 seconds but
not more than 6 seconds before the
device ignites. 16 CFR 1507.3(a)(2).2

In 1991, the American Pyrotechnics
Association (““APA™), a trade association
representing the fireworks industry,
submitted a petition to the Commission
to modify the fuse burn time regulation.
APA requested that the upper limit of
the allowable fuse burn time be raised
to 9 seconds.

The 1991 petition was denied
because, at that time, there were
insufficient human factors data to
demonstrate that a person would not
return to a fireworks device within the
requested 9-second allowable fuse burn
time. The Commission was concerned
that a longer fuse burn time might
increase injuries to consumers who
returned to live fireworks assuming that
they were “duds.”

After the APA’s petition was denied,
the American Fireworks Standards
Laboratory (““AFSL"), an industry-
supported fireworks standards and
certification organization, contracted
with the American Institutes of
Research (““AIR’’) to conduct human
factors research of fireworks-related
behavior. As discussed in the notice of
proposed rulemaking, 61 FR 41043
(August 7, 1996), the study found that
consumers would not likely return to a
fireworks device within 9 seconds after
lighting the fuse.

116 CFR 1507.1.

2 As a matter of enforcement policy, the
Commission’s staff has not brought legal actions
against fuse burn time violations as low as 2
seconds and as high as 8 seconds for all fireworks
except reloadable shell devices, bottle rockets, and
jumping jacks which exhibit erratic flight.

In September 1995, AFSL petitioned
the CPSC (Petition HP 96-1) to make the
same modification to the FHSA
fireworks fuse burn time regulation as
had been previously requested by
APA—that the upper limit of the
allowable range of fuse burn times be
changed from 6 to 9 seconds.

Manufacturers currently target a 4.5-
second average fuse burn time, which is
the midpoint of the currently allowed 3
to 6-second range. By raising the upper
limit of the fuse burn time from 6 to 9
seconds, AFSL contends that
manufacturers could target a more ideal
average fuse burn time of 6 seconds.
AFSL claims this would enhance
consumer safety by eliminating
incidents where fuses burn less than 3
seconds.

After considering the available
information, the Commission
preliminarily concluded that raising the
upper limit of the fuse burn time range
from 6 seconds to 9 seconds will reduce
injuries caused by short fuse burn times.
Further, the Commission found that
raising the upper limit of the fuse burn
time range by 3 seconds will not cause
additional injuries from long fuse burn
times.

In addition, the Commission
concluded that the risk associated with
short fuse burn times is of greater
concern than any risk associated with
long fuse burn times. With a long fuse
burn time, consumers have some cues
(absence of smoke and noise) to guide
them as to when to approach a device;
they have time to make decisions before
they react. However, consumers have no
cues to alert them that a fireworks
device may have a short fuse burn time.
The consequences of short fuse burn
times can be immediate. Consumers
may have no time to retreat to a safe
distance or to take safety precautions.

Accordingly, the Commission voted to
grant Petition HP 96-1, and published a
notice of proposed rulemaking on
August 7, 1996. 61 FR 41043. That
notice discusses in detail the reasons for
the Commission’s action and various
issues associated with the proposed
amendment. The Commission received
8 comments on the proposal, all of
which favored the amendment. The
comments are discussed below in
Section Il of this notice.

11. Statutory Procedure

This proceeding is conducted under
the FHSA. 15 U.S.C. 1261-1278.
Fireworks are ‘*hazardous substances”
within the meaning of section 2(f)(1)(A)
of the FHSA. More specifically, they are
flammable or combustible substances, or
generate pressure through
decomposition, heat, or other means,

and ““may cause substantial personal
injury or substantial illness during or as
a proximate result of any customary or
reasonably foreseeable handling or

use * * *7 15 U.S.C. 1261(f)(1)(A).

Under section 2(q)(1)(B) of the FHSA,
the Commission may classify as a
“banned hazardous substance’ any
hazardous substance intended for
household use which, notwithstanding
the precautionary labeling that is or may
be required by the FHSA, presents such
a hazard that keeping the substance out
of interstate commerce is the only
adequate way to protect the public
health and safety. Id. at 1261(q)(1)(B).
The current fuse burn time requirement
was issued under that section.

The fireworks subject to this
regulation, and that have fuse burn
times outside the 3 to 9-second range set
forth in this amendment, are already
banned hazardous substances. Because
the amendment will not declare any
additional products to be banned
hazardous substances, an advance
notice of proposed rulemaking was not
required for this proceeding. See FHSA
section 3(f), 15 U.S.C. 1262(f). For the
same reason, the procedures required by
sections 3—(g) (i) of the FHSA do not
apply to this proceeding.

The procedures established under
section 701(e) of the Food, Drug, and
Cosmetic Act (““FDCA”) also govern this
rulemaking. 15 U.S.C. 1261(q)(2). These
procedures provide that, once the
Commission issues a final rule, persons
who would be adversely affected by the
rule have 30 days in which to file
objections with the Commission stating
the grounds therefor, and to request a
public hearing on those objections. 21
U.S.C. 371(e). Here, this 30-day period
expires January 21,1997. If objections
were filed, a hearing to receive evidence
concerning the objections would be
held. The presiding officer would then
issue an order, based upon substantial
evidence. Id. The Commission’s
procedural rules at 16 CFR Part 1502
would apply to such a hearing.

Any objections and requests for a
hearing must be filed with the
Commission’s Office of the Secretary.
They will be accepted for filing if they
meet the following conditions: (1) They
are submitted within the 30-day period
specified; (2) each objection is
separately numbered; (3) each objection
specifies with particularity the
provision(s) of the regulation to which
the objection is directed; (4) each
objection on which a hearing is desired
specifically requests a hearing; and (5)
each objection for which a hearing is
requested includes a detailed
description of the basis for the objection
and the factual information or analysis
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in support thereof. 16 CFR 1502.6(a).
(Failure to submit a description and
analysis for an objection constitutes a
waiver of the right to a hearing on that
objection. Id. at 1502.6(a)(5).)

The Commission will publish a notice
in the Federal Register specifying any
parts of the regulation that have been
stayed by the filing of proper objections
or, if no objections have been filed,
stating that fact. Id. at §1502.7. As soon
as practicable, the Commission will
review any objections and hearing
requests that have been filed to
determine whether the regulation
should be modified or revoked, and
whether a hearing is justified. Id. at
§1502.8.

I11. Comments on the Proposal

The Commission received 10
comments in response to the notice of
proposed rulemaking. All commenters
supported raising the upper limit of the
fuse burn time regulation from 6 to 9
seconds. Other issues raised by the
comments are discussed below.

1. Comment: Ban of consumer
fireworks. The National Fire Protection
Association (“NFPA™) urged the
Commission to adopt NFPA'’s position,
stated in its Model Fireworks Law, that
fireworks should not be used by
consumers but should be strictly limited
to trained professionals who operate in
accordance with applicable codes.
(Short of this preferred solution, the
NFPA supports the proposed change to
the fuse burn time regulation to help
reduce injuries.) Similarly, although
Prevent Blindness America opposes the
sale, distribution, and use of Class C
fireworks, that group supports the
amendment because it will “improve
public safety.”

Response: The only way that the
Commission could directly accomplish
NFPA's preferred goal of keeping
fireworks out of the hands of consumers
would be to ban all consumer fireworks.
See 15 U.S.C. 1263. That alternative is
beyond the scope of this proceeding.

2. Comment: Continuation of the
current enforcement policy allowing 2 to
3-second fuse burn times. The AFSL
pointed out that the Commission’s
current enforcement policy allows a 2 to
3-second lower limit of fuse burn time
for some fireworks. The Commission
has indicated that, at some time after the
regulation is amended, the 3-second
minimum for all subject fireworks
would be strictly enforced. However,
the Commission also indicated that the
current 2 to 3-second policy would
remain in effect for a time after the
effective date of the regulation so as to
minimize any adverse economic effect
on manufacturers. The AFSL and some

other industry members requested that
this enforcement policy be extended for
1 year after the effective date of the
regulation.

Response: The Commission agrees
that strict enforcement of the 3-second
lower limit of fuse burn time for all
fireworks, as soon as the amended rule
goes into effect, would pose some
adverse economic impact on the
industry. Fireworks produced before
then that have 2 to 3-second fuse burn
times, although complying with the
Commission’s enforcement policy that
was in effect when these fireworks were
made, would be banned. This would
cause an unwarranted economic burden
on the industry.

CPSC staff discussion with an
industry commenter indicated that the
July 4th season represents peak demand
in the U.S. for fireworks and that
domestic and imported fireworks to
meet that demand should be in U.S.
distribution channels by mid-May at the
latest. It seems reasonable to assume
that all noncomplying current inventory
is intended for the 1997 July 4th season.
Therefore June 30, 1997, is an
appropriate cut-off date for the
enforcement policy allowing 2 to 3-
second fuse burn times for most
fireworks. Accordingly, the Commission
will not bring enforcement actions
against fireworks on the basis of fuse
burn times between 2 and 3 seconds for
fireworks that are first distributed in
commerce in the United States—by
being imported into the U.S. or shipped
from a U.S. manufacturer—by June 30,
1997.

The June 30, 1997, date for ending the
enforcement policy allowing the
introduction into commerce of fireworks
having fuse burn times of between 2 and
3 seconds assumes that no objections
will be received to amending the fuse
burn time to 3 to 9 seconds. However,
as explained in Section Il of this notice,
if objections are received, the effective
date of the amendment could be delayed
considerably. To account for this
possibility, the Commission is
extending this enforcement policy until
June 30, 1997, or until 6 months after
the effective date of the amendment
allowing 3 to 9-second fuse burn times,
whichever is later.

3. Comment: Interim policy allowing
fuse burn times between 6 and 9
seconds. The notice of proposed
rulemaking indicated that the earliest
possible effective date for the final rule
would be 31 days after the final rule was
published in the Federal Register. The
AFSL stated that, if there are no
objections to amending the regulation,
the pending 3 to 9-second amendment
should be implemented as an

enforcement policy at the close of the
comment period. The AFSL commented
that this would allow the safety benefit
to be immediately realized.

The AFSL also commented that
immediately implementing the
amended upper fuse burn time limit
would allow a significant amount of the
devices for the 1997 fireworks season to
comply with the new requirement. If the
amendment were not allowed to be
implemented until after the rule became
effective, AFSL stated, “‘the positive
impact that the rule is expected to have
on consumer safety is virtually lost until
the 1998 fireworks season.”

Response: The Commission believes it
is in the public interest to allow the
manufacture of fireworks with a 9-
second upper limit of fuse burn time as
soon as possible. Such a change should
reduce injuries caused by short fuse
burn times. Accordingly, the
Commission’s staff sent a letter, dated
November 7, 1996, to the petitioner and
other major fireworks trade associations
announcing an interim policy allowing
manufacturers to begin immediately
producing fireworks to the 9-second
upper limit of fuse burn time.

4. Comment: Consumer Survey. As
part of a class assignment, students from
Florida International University
conducted an informal survey of 30
people, from 9 through 54 years of age,
to determine whether they thought
banning fireworks was the best solution
to the problems caused by their use. The
respondents preferred increasing the
fuse burn time as the best course of
action to be pursued. The students also
suggested that, in the future,
consideration be given to having
manufacturers enclose safety
information with their products.

Response: The action taken by the
Commission is consistent with this
comment, insofar as it relates to the
scope of this proceeding.

1V. Effective Date

Increasing the allowable fuse burn
times from the range of 3 to 6 seconds
to a range of 3 to 9 seconds will not
have any adverse effects on
manufacturers, since it simply provides
a wider range of allowable times. Thus,
the Commission is making the
amendment effective as soon as
practicable. Under 21 U.S.C. 371(e), 30
days is allowed after this type of final
rule is issued to receive any objections
to the rule. That section also provides
that the final rule may not become
effective before the 30-day period for
objections expires. As noted above, if no
objections are filed, the Commission
must publish a Federal Register notice
stating that fact. Therefore, the
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amendment will become effective on the
day the notice affirming the final rule is
published in the Federal Register. This
approach will allow interested persons
to know with greater certainty that the
amendment had in fact taken effect,
without having to determine whether
another party had filed objections.

As noted above, the Commission’s
staff currently has a policy of not
enforcing against fuse burn time
violations as low as 2 seconds for all
subject fireworks except reloadable shell
devices, bottle rockets, and jumping
jacks that exhibit erratic flight. The
Commission intends to continue the
current policy with respect to fuse burn
times of 2 to 3 seconds until at least
June 30, 1997, in order to minimize any
adverse economic effects on the
industry. Thus, subject to further notice,
no enforcement actions will be brought
on the basis of fuse burn times between
2 and 3 seconds against subject
fireworks that are imported or shipped
from a U.S. manufacturer by June 30,
1997, or 6 months after the effective
date of the amendment, whichever is
longer.

Also, after notifying the Commission,
the CPSC staff on November 7, 1996,
established an interim policy of
allowing fuse burn times between 6 and
9 seconds. Therefore, until the
amendment to allow fuse burn times of
between 3 and 9 seconds becomes
effective, the staff will not bring
enforcement actions based on fuse burn
time violations in the 6 to 9-second
range.

V. Final Regulatory Flexibility Analysis

When an agency undertakes a
rulemaking proceeding, the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
generally requires the agency to prepare
initial and final regulatory flexibility
analyses describing the impact of the
rule on small businesses and other small
entities. An agency is not required to
prepare a regulatory flexibility analysis
if the head of an agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. 5 U.S.C. 605.

The purpose of the Regulatory
Flexibility Act, as stated in section 2(b)
(5 U.S.C. 602 note), is to require
agencies, consistent with their
objectives, to fit the requirements of
regulations to the scale of the
businesses, organizations, and
governmental jurisdictions subject to
the regulations.

Based on information from the U.S.
Department of Commerce and industry
sources, the estimated value of imported
shipments of consumer fireworks is
about $70 to $100 million annually.

Practically all of the imports are from
China.

Most U.S. firms that import,
distribute, or manufacture fireworks for
consumer use are small, and the rule is
not expected to result in any adverse
impact. This is because the change to a
longer fuse, which should increase
production costs by only about one
percent, will generate savings as a result
of fewer rejections of fireworks due to
fuse burn time violations. Based on
information from a trade association and
CPSC’s Office of Compliance, an
estimated 40 to 50 percent of the
rejections of fireworks as a result of
private and CPSC testing are due to fuse
burn time violations. The savings from
the reduced violations, according to a
representative of an industry trade
association, could reach approximately
$20 million annually. This may result in
lower prices to the consumer.

Industry sources indicate that any
necessary adjustments to the
manufacturing process will take
approximately 1 week to accomplish
once notification is received. Since
fireworks which comply with the
current 3 to 6-second fuse burn time
requirement will necessarily comply
with the new 3 to 9-second fuse burn
time requirement and because the
existing enforcement policy will be
continued for a sufficient period of
time—there will be no economic impact
resulting from the choice of effective
date.

VI. Environmental Impact

Pursuant to the National
Environmental Policy Act, and in
accordance with the Council on
Environmental Quality regulations and
CPSC procedures for environmental
review, the Commission has assessed
the possible environmental effects
associated with the amendment to the
fuse burn times of fireworks.

The Commission’s regulations at 16
CFR 1021.5(c)(1) and (2) state that safety
standards for consumer products
normally have little or no potential for
affecting the human environment. Since
the acceptable fuse burn times will
increase from the range of 3 to 6 seconds
to the range of 3 to 9 seconds—and
because the existing enforcement policy
will be continued for a sufficient period
of time—the change will not cause any
increase in noncomplying fireworks,
which would require disposal.
Therefore, no significant environmental
effects are expected from the amended
rule. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

IX. Conclusion
List of Subjects in 16 CFR Part 1507

Consumer protection, Explosives,
Fireworks.

For the reasons set out in the
preamble, title 16, chapter I, part 1507,
of the Code of Federal Regulations is
amended as follows.

PART 1507—FIREWORKS DEVICES

1. The authority citation for part 1507
is revised to read as follows:

Authority: 15 U.S.C. 1261-1262, 2079(d);
21 U.S.C. 371(e).

§1507.3 [Amended]

2. In section 1507.3(a)(2), remove the
words ‘6 seconds” and add, in their
place, the words *‘9 seconds”.

Dated: December 16, 1996.

Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 96-32397 Filed 12-19-96; 8:45 am]
BILLING CODE 6355-01—P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230, 232 and 239
[Release No. 33-7373]

Revisions to Forms SB-1, SB-2,
Regulation A and Regulation S-T With
Regard to the Appropriate Place for
Filing for Registrants in the Regions
Covered by the Northeast, Southeast,
Midwest, Central and Pacific Regional
Offices

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Securities and Exchange
Commission (““Commission”) is
amending Forms SB-1, SB-2, and
Regulation A to provide that registrants
may no longer file their Forms SB-1 and
SB-2 registration statements and
Regulation A materials in the
Commission’s Regional Offices given
recently implemented changes to its
filing processing programs. All such
documents must be filed at the
Commission’s Headquarters in
Washington, D.C. Regulation S-T, the
electronic filing regulation of the
Commission, also is being amended to
reflect this change.

EFFECTIVE DATES: The rule revisions are
effective January 21, 1997, except that
the amendment to §232.101(c) is
effective May 5, 1997.

FOR FURTHER INFORMATION CONTACT:
Barbara C. Jacobs or James R. Budge,
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(202) 942-2950, Office of Small
Business Review, Division of
Corporation Finance, Securities and
Exchange Commission, 450 Fifth Street,
NW., Mail Stop 7-8, Washington, DC
20549.

SUPPLEMENTARY INFORMATION: The
Commission is adopting amendments to
the following forms and rules: Form SB—
1,1 Form SB-2,2 Rule 252,3 Rule 254,4
Rule 255,5 Rule 256,65 Rule 257,7 Rule
259,8 Form 1-A,° and Form 2—-A 10
under Regulation A.11 Rule 101(c) of
Regulation S-T 12 also is being amended
to reflect these revisions. The purpose of
these amendments is to reflect the fact
that the Regional Offices of the
Commission will no longer review small
business issuer registration forms and
Regulation A material.

I. Amendments

Forms SB-113 and SB-2 14 are special
registration statement forms for the use
of small business issuers 15 to register
their securities for sale under the
Securities Act of 1933.16 Forms SB-1
and SB-2 provide that a registration
statement on the Form relating to an
initial public offering may be filed
either at the Commission’s Headquarters
in Washington, D.C., or in certain
Regional or District Offices for the
region closest to the registrant’s
principal place of business. Regulation
A provides an exemption from the
registration requirements of the
Securities Act for any offering made in
accordance with the conditions of that
exemption.1” Regulation A requires that
an offering statement, which contains
specified information, be filed either at

117 CFR 239.9.

217 CFR 239.10.

317 CFR 230.252.

417 CFR 230.254.

517 CFR 230.255.

617 CFR 230.256.

717 CFR 230.257.

817 CFR 230.259.

917 CFR 239.90.

1017 CFR 239.91.

1117 CFR 230.251 et seq.

1217 CFR 232.101(c).

13This form is available to a small business issuer
to raise up to $10 million in a 12 month period,
under certain conditions.

14The form is available to any small business
issuer to raise any dollar amount of funds in cash.
It may be used for repeat offerings as long as the
definition of small business issuer is applicable.

15 A small business issuer is a United States or
Canadian company that has not had more than $25
million in revenues during its most recent fiscal
year provided that the aggregate market value for its
outstanding securities held by non-affiliates does
not exceed $25 million. See Securities Act Rule 405
(17 CFR 230.405) and Rule 12b-2 (17 CFR 240.12b—
2) under the Securities Exchange Act of 1934
(““Exchange Act”) (15 U.S.C. 78a et seq.).

1615 U.S.C. 77a et seq.

1717 CFR 230.251-.263.

the Commission’s Headquarters in
Washington, D.C. or with certain
Regional or District Offices for the
region in which the issuer’s principal
business operations are conducted or
proposed to be conducted.18

On October 9, 1996, the Commission
announced that its Regional Offices will
no longer review small business issuer
registration forms and Regulation A
filings made in those Offices as of
October 15, 1996.1° Rather, filings made
in the Regional Offices would be
accepted and forwarded promptly for
review to the special new Headquarters
unit that specializes in small company
filings and the needs of small
businesses.

11. Purpose of Changes and Effective
Dates

The purpose of today’s amendments
is to require Forms SB-1 and SB-2
relating to initial public offerings and
Regulation A material that previously
could have been made at the Regional
Offices to be filed directly at the
Commission’s Headquarters in
Washington, D.C. On and after the
effective date of the rule revisions, new
filings on Forms SB-1 and SB-2, as well
as Regulation A material, will not be
accepted in any of the Commission’s
Regional or District Offices. Filings
pending in the Northeast, Midwest,
Central and Pacific Regional Offices, as
well as the Atlanta District Office,
before the effective date of these rules
will continue to be processed there until
effectiveness, withdrawal or
abandonment unless staffing
requirements necessitate transfer to the
Commission’s Headquarters. Post-
effective and post-qualification
amendments relating to documents
previously filed in the Regional or
District Offices should be filed at the
Commission’s Headquarters in
Washington, D.C.

Rule 101(c)(7) of Regulation S-T 20 is
being revised to reflect the elimination
of filing with the Regional or District
Offices of the Commission.
Consequently, all Forms SB-1 and SB—
2 will be required to be filed via the
Commission’s Electronic Data
Gathering, Analysis and Retrieval
system (“EDGAR?”) rather than in paper
(as was previously allowed for Regional
Office filings).21 In order to allow small

18 Securities Act Rule 252.

19See SEC Press Release No. 96-123 (October 9,
1996).

2017 CFR 232.101(c)(7).

21Since mandated electronic filing commenced in
April 1993, small business issuers have been
required to file small business registration
statement forms via EDGAR if the registrant was

businesses time to prepare for this
change, until May 5, 1997 filing via
EDGAR of Forms SB-1 and SB-2
relating to initial public offerings only
may be made in paper at the
Commission’s Headquarters. On or after
May 5, 1997, these filings must be made
via EDGAR absent a hardship
exemption.22 Regulation A filings will
continue to be filed in paper pursuant
to Rule 101(c) of Regulation S-T.23

The action being taken today is an
important feature of a Commission
initiative to improve generally the
regulatory conditions for small business.
As noted, the Commission has created a
special new Headquarters unit that
specializes in small company filings and
the needs of small businesses. The
Commission also has appointed a
special ombudsman to serve as a liaison
and agency spokesman for the concerns
of small business. Regional liaisons for
small companies have been appointed
in each of the Commission’s Regional
Offices so that a Commission staff
member is always available locally for
entrepreneurs to contact. Six small
business town hall meetings between
the Commission and small businesses
have been held across the country, and
will continue to be held, to convey basic
information to small businesses about
some of the fundamental requirements
that must be addressed when they wish
to raise capital through the sale of
securities. In addition, the Commission
is learning more about the concerns and
problems facing small businesses in
raising capital so that programs can be
designed to meet their needs, consistent
with the protection of investors. The
Commission also maintains a special
selection of relevant information on its
World Wide Web site targeted to the
interests of and to assist small
businesses (http://www.sec.gov).

The rule changes are generally
effective January 21, 1997. The change
to Regulation S—T, however, is effective
May 5, 1997.

subject to electronic filing and chose to file at
Headquarters.

22For further information regarding hardship
exemptions, see Rule 202 of Regulation S-T [17
CFR 232.202].

Prior to May 5, 1997, registrants may file these
registration statements electronically. Reports filed
with the Commission pursuant to Section 13(a) or
15(d) of the Exchange Act [15 U.S.C. 79m(a) and
790(d)] must be filed electronically. See Rule 101(a)
of Regulation S—T [17 CFR 232.101(a)].

23Current Rule 101(c)(8) of Regulation S-T [17
CFR 232.101(c)(8)]. Under the amendments being
adopted today, (c)(7), which prohibits the filing of
Regional and District filings via EDGAR, will be
removed and the succeeding paragraphs will be
renumbered so that Rule 101(c)(8), which pertains
to Regulation A filings, will become Rule 101(c)(7)
of Regulation S-T.
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The Commission finds in accordance
with Section 553(b) of the
Administrative Procedure Act
(“APA”) 24 that this action relates solely
to agency organization, procedure or
practice and that such section makes
unnecessary the notice and prior
publication required by that Act. It
follows that the Regulatory Flexibility
Act is inapplicable. Under 5 U.S.C. 804,
this rule is exempt from the definition
of the term ““rule” for purposes of
Chapter 8, entitled “Congressional
Review of Agency Rulemaking,” since
the rule is a rule of “‘agency
organization, procedure, or practice that
does not substantially affect the rights or
obligations of non-agency parties.”

I11. Statutory Basis

The amendments to the Commission’s
rules and forms are being made
pursuant to Section 19(a) of the
Securities Act.

List of Subjects in 17 CFR Parts 230,
232 and 239

Reporting and recordkeeping,
Securities.

Text of the Amendments

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is amended as
follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. The authority citation for part 230
continues to read in part as follows:

Authority: 15 U.S.C. 77b, 77f, 779, 77h, 77],
77s, 77sss, 78c, 78d, 78I, 78m, 78n, 780, 78w,
78lI(d), 79t, 80a—8, 80a—29, 80a—30, and 80a—
37, unless otherwise noted.

* * * * *

2. By amending § 230.252 by revising
paragraph (e) and the second sentence
of paragraph (h)(1) to read as follows:

§230.252 Offering statement.
* * * * *

(e) Number of copies and where to
file. Seven copies of the offering
statement, at least one of which is
manually signed, shall be filed with the
Commission’s main office in
Washington, D.C.

* * * * *

(h) Amendments. (1) * * * Seven
copies of every amendment shall be
filed with the Commission’s main office
in Washington, D.C. * * *

* * * * *

3. By amending § 230.254 by revising
the first sentence of paragraph (b)(1) to
read as follows:

245 U.S.C. 553(b).

§230.254 Solicitation of interest document
for use prior to an offering statement.
* * * * *

(b) * * X

(1) On or before the date of its first
use, the issuer shall submit a copy of
any written document or the script of
any broadcast with the Commission’s
main office in Washington, D.C.
(Attention: Office of Small Business

Review). * * *
* * * * *

4. By amending § 230.255 by revising
the first sentence after paragraph (a)(1)
to read as follows:

§230.255 Preliminary offering circulars.

(a * X *

(1) * * *

An offering statement pursuant to
Regulation A relating to these securities has
been filed with the Securities and Exchange

Commission. * * *
* * * * *

5. By amending § 230.256 by revising
the introductory text to read as follows:

§230.256 Filing of sales material.

While not a condition to an
exemption pursuant to this provision,
seven copies of any advertisement or
written communication, or the script of
any radio or television broadcast, shall
be filed with the main office of the
Commission in Washington, D.C.

* * * * *

6. By amending § 230.257 by revising
the first sentence of the introductory
text to read as follows:

§230.257 Report of sales and use of
proceeds.

While not a condition to an
exemption pursuant to this provision,
the issuer and/or each selling security
holder shall file seven copies of a report
concerning sales and use of proceeds on
Form 2-A (8 239.91 of this chapter), or
other prescribed form with the main
office of the Commission in
Washington, D.C. * * *

* * * * *

7. By amending §230.259 by revising
the last sentence of paragraph (a) to read
as follows:

§230.259 Withdrawal or abandonment of
offering statements.

(@ * * * The application for
withdrawal shall state the reason the
offering statement is to be withdrawn,
shall be signed by an authorized
representative of the issuer and shall be
provided to the main office of the
Commission in Washington, D.C. * * *

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

8. The authority citation for part 232
continues to read as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77,
77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),
78w(a), 78l1(d), 79t(a), 80a—8, 80a—29, 80a—30
and 80a-37.

§232.101 [Amended]

9. By amending §232.101 by
removing paragraph (c)(7) and by
redesignating paragraphs (c)(8) through
(c)(20) as paragraphs (c)(7) through
(©)(19).

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

10. The authority citation for part 239
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
77sss, 78c, 781, 78m, 78n, 780(d), 78w(a),
78lI(d), 79e, 79f, 79q, 79j, 791, 79m, 79n, 79q,
79t, 80a-8, 80a—29, 80a—30 and 80a-37,
unless otherwise noted.
* * * * *

§239.9 [Form SB—1—Amended]

11. By amending Form SB-1
(referenced in §239.9) by revising
General Instruction A.2. and removing
General Instruction A.4. and A.5. to read
as follows:

Note: The text of Form SB-1 does not and
the amendments will not appear in the Code
of Federal Regulations.

FORM SB-1

* * * * *

General Instructions

A. Use of Form and Place of Filing
* * * * *

2. The small business issuer shall file the
registration statement in the Washington,
D.C. office.

* * * * *

§239.10 [Form SB-2 amended]

12. By amending Form SB-2
(referenced in §239.10) by revising
General Instruction A.2. and removing
General Instruction A.4. to read as
follows:

Note: The text of Form SB-2 does not and

the amendments will not appear in the Code
of Federal Regulations.

FORM SB-2

* * * * *

General Instructions

A. Use of Form and Place of Filing
* * * * *

2. Offerings on Form SB-2 shall be filed in
the Washington, D. C. office.

* * * * *
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§239.90 [Form 1-A Amended]

13. By amending Form 1-A
(referenced in §239.90) by removing the
last two sentences of General Instruction
.

Note: The text of Form 1-A does not and
the amendments will not appear in the Code
of Federal Regulations.

§239.91 [Form 2-A amended]

14. By amending Form 2-A (8§ 239.91)
by revising General Instructions to read
as follows:

Note: The text of Form 2—A does not and
the amendments will not appear in the Code
of Federal Regulations.

FORM 2-A

* * * * *

General Instructions

The report shall be filed in accordance
with the provisions of Rule 257 of Regulation
A.

Answer each item in the box(es) or spaces
provided. If additional space is required for
any response, continue the response on an
attached sheet.

If the issuer is required to file any report(s)
on this form subsequent to its initial filing,
each subsequent filing shall be deemed an
amendment to the initial filing. Do not report
in any amendment responses to Items 3-11
unless the information has changed.

No fee is required to accompany this filing.

Seven copies of the form shall be filed with
the main office of the Commission in
Washington, D.C. At least one copy of the
form shall be manually signed; other copies
may bear typed or printed signatures.

* * * * *

Dated: December 16, 1996.
By the Commission.
Jonathan G. Katz,
Secretary.
[FR Doc. 96—-32336 Filed 12—-19-96; 8:45 am]
BILLING CODE 8010-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 416
[Regulations No. 16]
RIN 0960-AE59

Supplemental Security Income for the
Aged, Blind, and Disabled; Dedicated
Accounts and Installment Payments
for Certain Past-Due SSI Benefits

AGENCY: Social Security Administration.

ACTION: Interim final rule with request
for comments.

SUMMARY: These regulations reflect and
implement amendments to the Social
Security Act (the Act) made by sections
213 and 221 of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996. Section 213

requires the establishment of accounts
in financial institutions for the payment
of past-due SSI benefits exceeding 6
months’ benefits to representative
payees on behalf of children under age
18. These accounts will be dedicated for
certain purposes by restrictions on the
use of such past-due benefits. Section
221 requires past-due SSI benefits
which equal or exceed 12 months’
benefits to be paid in installments, with
certain exceptions.

DATES: These interim final rules are
effective on December 20, 1996. To be
sure that your comments are considered,
we must receive them no later than
February 18, 1997.

ADDRESSES: Comments should be
submitted in writing to the
Commissioner of Social Security, P.O.
Box 1585, Baltimore, MD 21235, sent by
telefax to (410) 966—2830, sent by E-mail
to “regulations@ssa.gov’’, or delivered
to the Division of Regulations and
Rulings, Social Security Administration,
3-B-1 Operations Building, 6401
Security Boulevard, Baltimore, MD
21235, between 8:00 a.m. and 4:30 p.m.
on regular business days. Comments
received may be inspected during these
hours by making arrangements with the
contact person shown below.

FOR FURTHER INFORMATION CONTACT:
Regarding this Federal Register
document—Richard M. Bresnick, Legal
Assistant, Division of Regulations and
Rulings, Social Security Administration,
6401 Security Boulevard, Baltimore, MD
21235, (410) 965-1758; regarding
eligibility or filing for benefits—our
national toll-free number, 1-800-772—
1213.

SUPPLEMENTARY INFORMATION: The
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996,
Public Law (Pub. L.) 104-193, was
enacted on August 22, 1996. Section 213
of Pub. L. 104-193 amended section
1631(a)(2) of the Act, effective for
payments made after August 22, 1996,
by adding a new subparagraph (F) to
require the representative payee of an
eligible individual under age 18 to
establish “‘an account in a financial
institution” (which we will refer to as

a “‘dedicated account”) if the individual
is eligible for past-due monthly
supplemental security income (SSI)
benefits (including any federally
administered State supplementary
payments) which (after any withholding
for interim assistance reimbursement
(IAR) to States) exceed six times the
Federal Benefit Rate (FBR) plus any
federally administered State
supplementation. Once the dedicated
account has been established by the
representative payee for the eligible

individual, SSA will direct deposit the
past-due benefits into the dedicated
account. Any subsequent past-due
benefits payable which exceed six times
the FBR plus any federally administered
State supplementation also must be
deposited directly by SSA into the
dedicated account. However, if the
eligible individual receives subsequent
past-due benefits which are less than or
equal to six times the FBR plus any
federally administered State
supplementation, these past-due
benefits may be, but are not required to
be, deposited into the dedicated account
by the representative payee. Other funds
representing an SSI underpayment
which are equal to or greater than the
Federal Benefit Rate also may be
deposited into such an account.

Section 213 provides that funds in the
dedicated account are to be used only
for certain specified purposes, primarily
those related to the child’s
impairment(s). Under the new statutory
provision, the use of dedicated account
funds for unauthorized items or services
is considered a ‘““misapplication” of
benefits. A representative payee who
knowingly misapplies funds from a
dedicated account shall be personally
liable to the Commissioner of Social
Security (the Commissioner) in an
amount equal to the amount misapplied.
Section 213 also requires SSA to
establish a system to monitor
representative payee activity with
respect to dedicated accounts.

Sections 213(b) and 213(c) of Pub. L.
104-193 also amended sections 1613(a)
and 1612(b) of the Act, respectively, to
provide an exclusion from resources for
funds in a dedicated account
established and maintained in
accordance with section 1631(a)(2)(F) of
the Act, including accrued interest or
other earnings thereon, and to provide
an exclusion from income for such
interest and earnings.

Section 221 of Pub. L. 104-193 also
affects the payment of large SSI past-due
benefits payable to SSI recipients. This
statutory provision, which is effective
for past-due benefits paid on December
1, 1996 or later, amended section
1631(a) of the Act by adding a new
paragraph (10) which requires payment
of large past-due benefit amounts in
installments. Prior to this provision, we
paid past-due benefits directly to the
eligible individual or the representative
payee in a lump sum payment. Under
the new statutory provision, past-due
benefits (including any federally
administered State supplementary
payments) in an amount that (after
reimbursement for IAR) equals or
exceeds 12 times the FBR plus any
federally administered State
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supplementation payable to an eligible
individual (or an eligible individual and
eligible spouse), generally must be paid
in installments. Such past-due benefits
will be paid in not more than 3
installments, with the first and second
installment not exceeding 12 times the
FBR plus any State supplementation.
The installment payments will be made
at 6-month intervals.

There are two statutory exceptions for
which the installment payment
requirements do not apply. They are: (1)
when the individual has a medically
determinable impairment which is
expected to result in death within 12
months; or (2) when an individual is
ineligible for benefits and it is
determined he or she is likely to remain
ineligible for the next 12 months.

Section 221 also provides an
exception to the limitation on the
amount of the first and/or second
installment payments when the
individual has certain outstanding debts
or current or anticipated expenses. The
exception applies when there are: (1)
outstanding debts due to food, clothing,
shelter, or medically necessary services,
supplies or equipment, or medicine; or
(2) current or anticipated expenses in
the near future due to the purchase of
a home, or medically necessary services,
supplies or equipment, or medicine.

The standard limitation on the first
and second installment payments may
be increased by the amount of the debts
or expenses described above. This
increase only applies with respect to
debts or expenses that are not subject to
reimbursement by a public assistance
program, the Secretary of Health and
Human Services under title XVIII of the
Act, a State plan approved under title
XIX of the Act, or any private entity that
is legally liable to make payment
according to an insurance policy,
prepaid plan, or other arrangement.

Explanation of Revisions

We are amending existing regulations
at 88416.535, 416.538, 416.542,
416.570, 416.640, 416.1124, and
416.1210 and adding new §8 416.545,
416.546, and 416.1247.

We are amending § 416.535 to refer to
§8416.545 and 416.546, respectively, on
the payment in installments of past-due
benefits and the use of dedicated
accounts for the deposit of past-due
benefits, that exceed amounts
determined under statutorily prescribed
formulas.

We are amending § 416.538 to explain
that a dedicated account must be
established for the deposit of past-due
benefits for individuals under age 18
who have representative payees if the

amount of the past-due benefits meets
the formula in §416.546.

We are amending § 416.542 to refer to
§416.545 on installment payments for
large past-due benefits and adding a
paragraph to discuss how we will pay
past-due benefits when a dedicated
account is required to be established.

We are adding a new §416.545 which
explains that when an eligible
individual is due past-due benefits
which (after reimbursement for I1AR)
equal or exceed 12 times the FBR plus
any federally administered State
supplementation, the payments
generally are required to be made in
installments. This section also explains
the exceptions to the installment
payment requirements for certain
individuals. This section also discusses
when the amount of the installment
payment may be increased due to
certain outstanding debts or current or
anticipated expenses.

We also are adding a new §416.546
which explains that when an individual
under age 18 who has a representative
payee is eligible for the payment of past-
due benefits in an amount (after
reimbursement for IAR) that exceeds six
times the FBR plus any federally
administered State supplementation,
these past-due benefits must be
deposited into a dedicated account. The
new section also reflects that certain
subsequent past-due benefits and
underpayments may be, but do not have
to be, deposited into the dedicated
account.

We are adding a statement to the end
of §416.570 that funds in a dedicated
account cannot be used to repay an
overpayment under title Il or title XVI
of the Act. This prohibition is based on
the fact that overpayment repayment is
not among the allowable uses of
dedicated account funds listed in
§416.640(e), as it is not related to the
individual’s impairment.

We are adding a paragraph to
§416.640 explaining when
representative payees are required to
establish a dedicated account in a
financial institution into which certain
past-due payments must be deposited as
described in §416.546. We also describe
the types of dedicated accounts the
representative payee may establish and
how they are to be established. The
allowable types of accounts are
intended to alleviate the risk of loss of
principal, ensure accessibility, and
ensure representative payee
accountability.

We also explain in §416.640 that
funds in these accounts are to be used
only for certain specified items or
services, primarily those related to the
individual’s impairment. Limitations on

expenditures continue until all funds in
the account are depleted or SSI
eligibility terminates. If a representative
payee knowingly uses funds in the
account for unauthorized expenditures,
the representative payee will be liable to
the Commissioner to repay the amount
misapplied. We also state that this
amount is not an ‘“‘overpayment’ as
defined in §416.537. We also explain
that the recordkeeping requirements in
8§416.635 and 416.665 apply to these
accounts.

Based upon the report to Congress of
the National Commission on Childhood
Disability, issued October 10, 1995, we
deemed it best that our regulations not
attempt to provide specific guidelines
for what items or services would be
appropriate as “impairment-related.”
The report noted the testimony of
advocates for disabled children as to the
vast array of possible impairment-
related items and services. Accordingly,
the appropriateness of an expenditure
will be decided on a case-by-case basis
within the context of each child’s needs
and impairment(s). Therefore, in this
section, we have provided broad
guidelines in this area.

We are revising §416.1124 by adding
interest or other earnings on a dedicated
account which is excluded from
resources to the list of unearned income
exclusions in paragraph (c).

We are revising §416.1210 by adding
dedicated accounts to the list of
excluded resources.

We are adding a new §416.1247
explaining the exclusion from resources
of dedicated accounts and interest or
other earnings on the account.

Under these interim final rules, the
dedicated account must be kept separate
from all other resources in order for the
income and resource exclusions to
apply. No commingling of other funds
in the account will be permitted. Not
only does commingling appear to be
precluded by the specified mandatory
and discretionary deposits that must or
may be made into a dedicated account,
but to permit commingling of other
funds into the dedicated account would
impose unduly burdensome reporting
and recordkeeping requirements on
representative payees. In addition, such
commingling would impose
administratively time-consuming and
complex monthly proration
computations on the part of SSA related
to interest and other earnings on the
account. Prior administrative experience
with allowing commingling in excluded
burial fund accounts led us to prohibit
commingling in such accounts based on
this administrative burden (see
§416.1231(b) and 55 FR 28373 (July 11,
1990)).
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We also explain in §416.1247 that the
income and resource exclusions
continue during a period of suspension
or eligibility for which no payment is
due, so long as the individual’s
eligibility has not been terminated.
Once eligibility terminates, previously
excluded funds may not be excluded if
the individual establishes a subsequent
period of eligibility by filing a new
application.

Electronic Versions

The electronic file of this document is
available on the Federal Bulletin Board
(FBB) at 9:00 a.m. on the date of
publication in the Federal Register. To
download the file, modem dial (202)
512-1387. The FBB instructions will
explain how to download the file and
the fee. This file is in WordPerfect and
will remain on the FBB during the
comment period.

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Act, 42 U.S.C. 902(a)(5), as amended by
section 102 of Pub. L. 103-296, SSA
follows the Administrative Procedure
Act (APA) rulemaking procedures
specified in 5 U.S.C. 553 in the
development of its regulations. The
APA provides exceptions to its prior
notice and public comment procedures
when an agency finds there is good
cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary, or contrary
to the public interest. We have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the notice and public
comment procedures in this case.

Public Law 104-193 was signed into
law on August 22, 1996. Section 213
was made effective on August 23, 1996,
and section 221 was made effective on
December 1, 1996. Moreover, sections
215 and 222, respectively, require the
Commissioner to issue regulations as
may be necessary to carry out the
amendments made by sections 213 and
221, respectively, within 3 months after
enactment (i.e., by November 22, 1996).
Accordingly, to issue these rules to
implement sections 213 and 221 as a
notice of proposed rulemaking would
have delayed issuance of final rules
until well past the statutory effective
dates and regulatory issuance deadline.
Issuing these rules as interim final rules
allows us to come as close as possible
to the mandated dates.

In light of the immediacy of the
effective dates and the Congressional
mandate that we issue regulations
needed to carry out these statutory
provisions within 3 months, we believe
that, under the APA, good cause exists

for waiver of the prior notice procedures
since issuance of proposed rules would
be impracticable. While we are issuing
these rules as interim final regulations,
we are interested in receiving public
comments regarding the substance of
these interim rules.

In addition, we find good cause for
dispensing with the 30-day delay in the
effective date of a substantive rule,
provided for by 5 U.S.C. 553(d). As
explained above, these regulations
reflect and implement statutory
provisions, one of which is effective on
enactment and one of which is effective
December 1, 1996, and for which
publication of implementing regulations
is required by November 22, 1996. In
order for these regulations to be
effective as close as possible to the
mandated dates, we find that it is in the
public interest to make these rules
effective upon publication.

Executive Order 12866

These interim final rules reflect and
implement the provisions of sections
213 and 221 of Pub. L. 104-193. The
Office of Management and Budget
(OMB) has reviewed these interim final
rules and determined that they meet the
criteria for a significant regulatory
action under Executive Order 12866.

The administrative cost of each of the
provisions is negligible (less than $1
million annually). The provisions of
section 213 will have no impact on
benefit payments. Under section 221,
benefits will be paid in installments
over a period up to a year later than they
would have been paid in a lump sum.

The provisions establishing dedicated
accounts are intended to alleviate the
risk of loss of principal, ensure
accessibility, and ensure representative
payee accountability. The exclusion
from resources and income permits
families to plan for the needs of the
child as authorized in the provisions.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because they primarily affect only the
small number of individuals who would
receive past-due SSI benefits that
exceed the 6-month or 12-month
limitation. Therefore, a regulatory
flexibility analysis as provided in Public
Law 96-354, the Regulatory Flexibility
Act, is not required.

Paperwork Reduction Act

These interim final rules contain a
recordkeeping requirement in
§416.640(e)(3). We would normally
seek approval of this requirement from
OMB under 44 U.S.C. 3507 as amended

by section 2 of the Paperwork Reduction
Act of 1995. However, we are not doing
so because we already have clearance of
this requirement under OMB Control
No. 0960-0068.

(Catalog of Federal Domestic Assistance

Program No. 96.006, Supplemental Security
Income)

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Supplemental Security Income (SSI),
Reporting and recordkeeping
requirements.

Dated: November 25, 1996.
Shirley S. Chater,
Commissioner of Social Security.

For the reasons set forth in the
preamble, part 416, subparts E, F, K, and
L of chapter Il of title 20 of the Code
of Federal Regulations are amended as
set forth below.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart E—[Amended]

1. The authority citation for subpart E
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1601, 1602,
1611 (c) and (e), and 1631(a)—(d) and (g) of
the Social Security Act (42 U.S.C. 902(a)(5),
1381, 1381a, 1382 (c) and (e), and 1383(a)—
(d) and (9)).

2. Section 416.535 is amended by
revising the first sentence of paragraph
(a) and adding paragraph (c) to read as
follows:

§416.535 Underpayments and
overpayments.

(a) General. When an individual
receives SSI benefits of less than the
correct amount, adjustment is effected
as described in 88416.542 and 416.543,
and the additional rules in §416.545
may apply. * * *

* * * * *

(c) Additional rules for eligible
individuals under age 18 who have a
representative payee. When an eligible
individual under age 18 has a
representative payee and receives less
than the correct amount of SSI benefits,
the additional rules in §416.546 may
apply.

* * * * *

3. Section 416.538 is amended by
redesignating paragraph (d) as
paragraph (e) and adding a new
paragraph (d) to read as follows:

§416.538 Amount of underpayment or
overpayment.
* * * * *
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(d) Limited delay in payment of
underpaid amount to eligible individual
under age 18 who has a representative
payee. When the representative payee of
an eligible individual under age 18 is
required to establish a dedicated
account pursuant to 88416.546 and
416.640(e), payment of past-due benefits
which are otherwise due will be delayed
until the representative payee has
established the dedicated account as
described in §416.640(e). Once the
account is established, SSA will deposit
the past-due benefits payable directly to
the account.

* * * * *

4. Section 416.542 is amended by
adding a sentence at the end of
paragraph (a)(1) and adding paragraph
(2)(3) to read as follows:

§416.542 Underpayments—to whom
underpaid amount is payable.

(a) Underpaid recipient alive—
underpayment payable. (1) * * * If the
underpaid amount meets the formula in
§416.545 and one of the exceptions
does not apply, the amount of any past-
due benefits will be paid in
installments.

* * * * *

(3) If an underpaid individual under
age 18 is alive and has a representative
payee and is due past-due benefits
which meet the formula in §416.546,
SSA will pay the past-due benefits into
the dedicated account described in
§416.640(e). If the underpaid individual
dies before the benefits have been
deposited into the account, we will
follow the rules which apply to
underpayments for the payment of any
unpaid amount due to any eligible
survivor of a deceased individual as
described in paragraph (b) of this
section.

* * * * *

5. A new §416.545 is added to read
as follows:

§416.545 Paying large past-due benefits in
installments.

(a) General. Except as described in
paragraph (c) of this section, when an
individual is eligible for past-due
benefits in an amount which meets the
formula in paragraph (b) of this section,
payment of these benefits must be made
in installments. The amounts subject to
payment in installments include:

(1) Benefits due but unpaid which
accrued prior to the month payment was
effectuated;

(2) Benefits due but unpaid which
accrued during a period of suspension
for which the recipient was
subsequently determined to have been
eligible; and

(3) Any adjustment to benefits which
results in an accrual of unpaid benefits.
(b) Installment Formula. Installment
payments must be made if the amount
of the past-due benefits including any

federally administered State
supplementation, after applying
§416.525, equals or exceeds 12 times
the Federal Benefit Rate plus any
federally administered State
supplementation payable in a month to
an eligible individual (or eligible
individual and eligible spouse). These
installment payments will be paid in
not more than 3 installments and made
at 6-month intervals. Except as
described in paragraph (d) of this
section, the amount of each of the first
and second installment payments may
not exceed the threshold amount of 12
times the maximum monthly benefit
payable as described in this paragraph.

(c) Exception—When installments
payments are not required. Installment
payments are not required and the rules
in this section do not apply if, when the
determination of an underpayment is
made, the individual is (1) afflicted with
a medically determinable impairment
which is expected to result in death
within 12 months, or (2) ineligible for
benefits and we determine that he or she
is likely to remain ineligible for the next
12 months.

(d) Exception—Increased first and
second installment payments. (1) The
amount of the first and second
installment payments may be increased
by the total amount of the following
debts and expenses:

(i) Outstanding debt for food,
clothing, shelter, or medically necessary
services, supplies or equipment, or
medicine; or

(if) Current or anticipated expenses in
the near future for medically necessary
services, supplies or equipment, or
medicine, or for the purchase of a home.

(2) The increase described in
paragraph (d)(1) of this section only
applies to debts or expenses that are not
subject to reimbursement by a public
assistance program, the Secretary of
Health and Human Services under title
XVIII of the Act, a State plan approved
under title XIX of the Act, or any private
entity that is legally liable for payment
in accordance with an insurance policy,
pre-paid plan, or other arrangement.

6. A new §416.546 is added to read
as follows:

§416.546 Payment into dedicated
accounts of past-due benefits for eligible
individuals under age 18 who have a
representative payee.

For purposes of this section, amounts
subject to payment into dedicated
accounts (see 8 416.640(e)) include the

amounts described in §416.545(a) (1),
(2), and (3).

(a) For an eligible individual under
age 18 who has a representative payee
and who is determined to be eligible for
past-due benefits (including any
federally administered State
supplementation) in an amount which
(after §416.525 is applied) exceeds six
times the Federal Benefit Rate plus any
federally administered State
supplementation payable in a month,
this unpaid amount must be paid into
the dedicated account established and
maintained as described in §416.640(e).

(b) After the account is established,
the representative payee may (but is not
required to) deposit into the account
any subsequent past-due benefits
(including any federally administered
State supplementation) which are in an
amount less than that specified in
paragraph (a) of this section or any other
funds representing an SSI
underpayment which is equal to or
exceeds the maximum Federal Benefit
Rate.

(c) If the underpaid individual dies
before all the benefits due have been
deposited into the dedicated account,
we will follow the rules which apply to
underpayments for the payment of any
unpaid amount due to any eligible
survivor as described in §416.542(b).

7. Section 416.570 is amended by
adding a new sentence at the end of the
section to read as follows:

§416.570 Adjustment—general rule.

* * * No funds properly deposited
into a dedicated account (see 8§ 416.546
and 416.640(e)) can be used to repay an
overpayment while the overpaid
individual remains subject to the
provisions of those sections.

Subpart F—[Amended]

8. The authority citation for subpart F
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1631(a)(2) and
(d)(2) of the Social Security Act (42 U.S.C.
902(a)(5) and 1383(a)(2) and (d)(1)).

9. Section 416.640 is amended by
adding paragraph (e) to read as follows:

§416.640 Use of benefit payments.

* * * * *

(e) Dedicated accounts for eligible
individuals under age 18. (1) When
past-due benefit payments are required
to be paid into a separate dedicated
account (see §416.546), the
representative payee is required to
establish in a financial institution an
account dedicated to the purposes
described in paragraph (e)(2) of this
section. This dedicated account may be
a checking, savings or money market
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account subject to the titling
requirements set forth in § 416.645.
Dedicated accounts may not be in the
form of certificates of deposit, mutual
funds, stocks, bonds or trusts.

(2) A representative payee shall use
dedicated account funds, whether
deposited on a mandatory or permissive
basis (as described in 8416.546), for the
benefit of the child and only for the
following allowable expenses—

(i) Medical treatment and education
or job skills training;

(ii) If related to the child’s
impairment(s), personal needs
assistance; special equipment; housing
modification; and therapy or
rehabilitation; or

(iii) Other items and services related
to the child’s impairment(s) that we
determine to be appropriate. The
representative payee must explain why
or how the other item or service relates
to the impairment(s) of the child.

(3) Representative payees must keep
records and receipts of all deposits to
and expenditures from dedicated
accounts, and must submit these records
to us upon our request, as explained in
§8416.635 and 416.665.

(4) The use of funds from a dedicated
account in any manner not authorized
by this section constitutes a
misapplication of benefits. These
misapplied benefits are not an
overpayment as defined in §416.537;
however, if we determine that a
representative payee knowingly
misapplied funds in a dedicated
account, that representative payee shall
be liable to us in an amount equal to the
total amount of the misapplied funds.

(5) The restrictions described in this
section and the income and resource
exclusions described in
§8416.1124(c)(20) and 416.1247 shall
continue to apply until all funds in the
dedicated account are depleted or
eligibility for benefits terminates,
whichever comes first. This
continuation of the restrictions and
exclusions applies in situations where
funds remain in the account in any of
the following situations—

(i) A child attains age 18, continues to
be eligible and receives payments
directly;

(i) A new representative payee is
appointed. When funds remaining in a
dedicated account are returned to us by
the former representative payee, the
new representative payee must establish
an account in a financial institution into
which we will deposit these funds, even
if the amount is less than that
prescribed in §416.546; or

(iii) During a period of suspension
due to ineligibility as described in
§416.1321, administrative suspension,

or a period of eligibility for which no
payment is due.

Subpart K—[Amended]

10. The authority citation for subpart
K of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, and 1631 of the
Social Security Act (42 U.S.C. 902(a)(5),
1381a, 1382, 13823, 1382b, 1382c(f), 1382j,
and 1383); sec. 211, Pub. L. 93-66, 87 Stat.
154 (42 U.S.C. 1382 note).

11. Section 416.1124 is amended by
removing the “and” at the end of
paragraph (c)(18) and the period at the
end of paragraph (c)(19), adding **; and”
at the end of paragraph (c)(19), and
adding paragraph (c)(20) to read as
follows:

8§416.1124 Unearned income we do not
count.
* * * * *

(C) * X *

(20) Interest or other earnings on a
dedicated account which is excluded
from resources. (See §416.1247).

Subpart L—[Amended]

12. The authority citation for subpart
L of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, and 1631 of the
Social Security Act (42 U.S.C. 902(a)(5),
13814, 1382, 1382a, 1382b, 1382c(f), 1382,
and 1383); sec. 211, Pub. L. 93-66, 87 Stat.
154 (42 U.S.C. 1382 note).

13. Section 416.1210 is amended by
removing the “and” at the end of
paragraph (p) and the period at the end
of paragraph (qg), adding **; and”’ at the
end of paragraph (qg), and adding
paragraph (r) to read as follows:

§416.1210 Exclusions from resources;
general.
* * * * *

(r) Dedicated financial institution
accounts as provided in §416.1247.

14. A new 8416.1247 is added to read
as follows:

8§416.1247 Exclusion of a dedicated
account in a financial institution.

(a) General. In determining the
resources of an individual (or spouse, if
any), the funds in a dedicated account
in a financial institution established and
maintained in accordance with
§416.640(e) will be excluded from
resources. This exclusion applies only
to benefits which must or may be
deposited in such an account, as
specified in §416.546, and accrued
interest or other earnings on these
benefits. If these funds are commingled

with any other funds (other than
accumulated earnings or interest) this
exclusion will not apply to any portion
of the funds in the dedicated account.

(b) Exclusion during a period of
suspension or termination. (1)
Suspension. The exclusion of funds in
a dedicated account and interest and
other earnings thereon continues to
apply during a period of suspension due
to ineligibility as described in
§416.1321, administrative suspension,
or a period of eligibility for which no
payment is due, so long as the
individual’s eligibility has not been
terminated as described in §§416.1331
through 416.1335.

(2) Termination. Once an individual’s
eligibility has been terminated, any
funds previously excluded under
paragraph (a) of this section may not be
excluded if the individual establishes a
subsequent period of eligibility by filing
a new application.

[FR Doc. 96-32134 Filed 12-19-96; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Part 668
[FHWA Docket No. 95-25]
RIN 2125-AD60

Emergency Relief Program

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: The FHWA is amending its
regulation on the emergency relief (ER)
program in order to incorporate changes
made to 23 U.S.C. 120 and 125 by the
Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA) (Pub. L.
102-240,105 Stat. 1914). The time
period in which the Federal share
payable for certain eligible emergency
repairs is 100 percent will be extended
from 90 days to 180 days as a result of
this final rule; the limit for total
obligations for ER projects in any fiscal
year in the Virgin Islands, Guam,
American Samoa, and the
Commonwealth of Northern Mariana
Islands will be increased from $5
million to $20 million; and the term
“Federal-aid highway systems” will be
replaced with the term ““Federal-aid
highways” to conform with terminology
now used to describe highways eligible
for Federal-aid ER assistance. In
addition, various statements clarifying
eligible uses of ER funding will be
incorporated into the regulation.
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EFFECTIVE DATE: January 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Mohan P. Pillay, Office of Engineering,
202-366-4655, or Wilbert Baccus,
Office of the Chief Counsel, 202—-366—
0780, FHWA, 400 Seventh Street, SW.,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
Background

The changes to the FHWA'’s ER
regulations, which will result from this
final rule, were developed based on the
comments made to a notice of proposed
rulemaking (NPRM) on this subject
published in the Federal Register on
November 13, 1995, at 60 FR 56962
(FHWA Docket No. 95-25). Interested
persons were invited to participate in
the development of this final rule by
submitting written comments on the
NPRM to FHWA Docket 95-25 on or
before January 12, 1996. Comments
were received from 7 State highway
agencies (SHAs). All comments received
on the amendments proposed in the
NPRM have been considered in
adopting this final rule.

The current FHWA regulations
implementing the emergency relief
program are found primarily at 23 CFR
part 668. Subpart A of part 668 sets
forth the procedures for the
administration of ER funds for the repair
or reconstruction of Federal-aid
highways. This final rule amends these
regulations in the following manner and
for the reasons indicated below.

Three of the States expressed support
in general for the changes proposed by
the NPRM. The other four States
supported individual changes and/or
presented suggestions on further
changes to be made. Amendments to the
rule, along with suggested changes by
commenters, are discussed below.

In subpart A, the terms “‘Federal-aid
system” and “‘Federal-aid highway
system” will be replaced with the term
“Federal-aid highways.”” The revision is
in accordance with The Dire Emergency
Supplemental Appropriations Act (Pub.
L. 102-302, 106 Stat. 248) which
amended 23 U.S.C. 125(b) by replacing
the term “Federal-aid highway systems
including the Interstate System’ with
the term ““Federal-aid highways.” No
changes were suggested by commenters.

In §668.101, the second sentence will
be amended by replacing *‘Federal roads
not on the Federal-aid system’ with
“Federal roads that are not part of
Federal-aid highways.” The NPRM
proposal was to replace ‘‘Federal roads
not on the Federal-aid system” with
“roads on Federal lands.” One
commenter recommended changing the
words ‘“‘roads on Federal lands” to

“Federal roads that are not part of
Federal-aid highways” to be consistent
with the term Federal roads used in Part
668, Subpart B, Procedures for Federal
Agencies for Federal Roads, which is
cross referenced here. The FHWA agrees
with the commenter’s recommendation
and it was incorporated into this final
rule.

Section 668.105(e) will be amended
by adding the words “or by a toll
authority for repair of the highway
facility” after the words “‘political
subdivision” in the last sentence. This
amendment clarifies that any
compensation or insurance received by
a toll authority whose facility is being
repaired with ER funding must be
appropriately credited to the ER project.
In the case of a toll facility, the credit
would be based on that portion of the
compensation or insurance attributable
to the cost of repair of capital
improvements. No comments were
received on this amendment.

In §668.107, paragraph (a) will be
amended to extend to 180 days the
current 90-day time period following a
natural disaster or catastrophic failure
in which the Federal share payable for
certain eligible emergency repair costs
may amount to 100 percent. This
amendment is made to conform
§668.107(a) to 23 U.S.C. 120(e) (as
amended by section 1022 of the ISTEA,
Public Law 102-240, 105 Stat. 1914
(1991)). One State suggested a further
extension from 180 days up to 360 days
on a case-by-case basis ““where high
water levels continue to cause damage
and/or cause delays in performing
emergency work.” FHWA does not have
any flexibility to extend the 180-day
time period for the 100 percent Federal
share for emergency repairs. The
Federal share, including the 180-day
time period, is established by 23 U.S.C.
120(e) and there is no authority to
change the time period. Another State
requested clarification as to whether 180
days “‘after the disaster’ starts on the
initial day of the occurrence or 180 days
after the last day of the occurrence. The
intent is that 180 days starts on the
initial day of the occurrence. In certain
circumstances, emergency repair work
to restore essential traffic, or to protect
the remaining facilities, or to minimize
the extent of damage cannot be
undertaken on the initial day of the
occurrence of the disaster. In such
circumstances, it is acceptable to
consider the date on which the first
emergency work was undertaken as the
beginning day of the first 180 days. It is
emphasized that there is only one 180-
day period for the entire disaster.

In §668.107, the second sentence of
paragraph (b) is amended to raise to $20

million the current $5 million limit on
the total amount of obligations for
emergency relief projects in any fiscal
year in the Virgin Islands, Guam,
American Samoa, and the
Commonwealth of the Northern Mariana
Islands. This amendment is made to
conform this provision with that set
forth in 23 U.S.C. 125(b)(2) (as amended
by section 1022(b) of the ISTEA). No
changes were suggested by commenters.

One State suggested several minor
editorial changes to 8§ 668.107 (a) and
(b) including revised language that
reflects a new definition of ““emergency
repairs.” This new definition for
“‘emergency repairs’ along with FHWA
reasons for not including it as part of the
final rule are discussed later in this
preamble. Additionally, the minor
editorial changes did not significantly
clarify or improve the wording in these
two sections. As a result, the FHWA is
making no further changes to 88 668.107
(a) and (b) other than those discussed
above.

Section 668.109(b) is amended to
expand and clarify the eligible uses for
ER funds based on recent experiences in
administering the ER program. ER funds
will now be eligible to participate in:

1. Raising of roadway grades
temporarily to maintain essential traffic
service during flooding.

This is a new activity considered
eligible for ER funding. No changes
were suggested by commenters. A new
paragraph (b)(7) will be added to
§668.109 by this final rule to
incorporate this change.

2. Raising grades of critical Federal-
aid highways faced with long-term loss
of use due to an unprecedented rising in
basin water level.

In the past, reconstruction or repair of
highways affected by basin flooding was
generally not considered eligible for ER
funding. Basin flooding was seen as a
gradual rise in water level that could be
predicted. Hence, work to prevent
potential damage could be anticipated
and was not considered eligible for ER
funding. Now, basin flooding is an
eligible activity under the ER program if
it can be shown that (1) there has been
an unprecedented rise in water level,
both in terms of the magnitude of the
increase and the time frame in which
the increase occurred; and (2) there will
be long-term loss of use of Federal-aid
routes. As with any other disaster
considered for funding under the ER
program, for basin flooding, the Federal
share of the estimated cost to raise the
grade of critical Federal-aid routes to
restore traffic service should exceed the
$500,000 minimum threshold. No
changes were suggested by the
commenters. A new paragraph (b)(8)
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will be added to § 668.109 by this final
rule to incorporate this change.

3. Repair of toll facilities when the
provisions of 23 U.S.C. 129 are met.

This provision clarifies that ER funds
can participate in repair of toll facilities
on Federal-aid highways provided a toll
agreement under 23 U.S.C. 129 is
executed. No comments were received
on this provision. A new paragraph
(b)(9) will be added to §668.109 by this
final rule to incorporate this change.

4. Repair of surface damage by traffic
but only on designated detour routes
(both Federal-aid highways and non-
Federal-aid highways) or on Federal-aid
highways where the surface damage has
been caused by traffic in route to make
repairs to other damaged non-highway
transportation facilities. For a more
detailed discussion of roadway surface
damage caused by this kind of traffic,
see the discussion on §668.109(c)(2) in
this preamble.

In addition to the above mentioned
items, one State recommended that the
regulation be changed to make the
following items also eligible for ER
funding: (1) The replacement of
equipment that is lost while it is being
used to protect or open a facility to
traffic; (2) the purchase of aeronautical
equipment to be used in surveying site
damages; (3) the construction of
statewide command centers to be used
to direct emergency service.

The FHWA is not expanding ER
eligibility to include these three items.
The ER program is not intended to
compensate a State for all the costs it
faces in responding to a disaster. For
example, although ER funding may pay
for the time that equipment is used to
make eligible ER repairs, it is expected
the State will assume the risks
associated with the loss or damage of
this equipment. In addition, it is
expected that a State highway agency
will be responsible for the costs
associated with setting up command
centers and other actions, such as
utilizing aeronautical equipment, it
deems necessary for managing its
response to a disaster.

Section 668.109(c), which describes
activities ineligible for ER funding, will
be amended in §668.109(c)(1) to
eliminate the reference to slip-outs in
cut or fill slopes which do not extend
to the traveled way. This revision will
allow ER funding to be used to repair
significant slope damage, even if the
slope damage does not extend into the
traveled way. Two States expressed
opposition to this change, although
upon further review of their comments
it appears they misunderstood the
NPRM proposal and, in fact, both States
support extending ER funding eligibility

to cover this situation. One State
suggested adding the words ““off the
traveled way ** after the phrase “mud
and debris deposits” to clarify the
paragraph. The FHWA agrees this will
help clarify the intent of this provision
and the suggested change was included
in this final rule.

Section 668.109(c)(2) will be amended
to allow limited use of ER funds to
repair roadway surface damage caused
by traffic on designated detours and by
traffic in route to repair other non-
highway transportation facilities. In
general, repair of traffic damage to
roadway surfaces, even if this damage is
aggravated by saturated subgrade
conditions or by inundation of the
roadway, is not eligible for ER fund
participation. In the past, one exception
was allowed: ER funds could participate
in repair of surface damage caused by
vehicles making repairs on Federal-aid
highways. For example, there may be a
need to immediately haul material to a
damaged Federal-aid highway facility to
begin emergency repairs and in doing so
the haul vehicles significantly damage
roadway surfaces, either of Federal-aid
or non-Federal-aid highways. In these
instances, ER funds have been able to
participate in repair of the damaged
roadway surfaces and this exception is
retained in the regulation.

As a result of the amendment to
§668.109(c)(2), ER funds will now be
eligible for participation in the repair of
surface damage to a designated detour
(which may lie on both Federal-aid and
non-Federal-aid routes) caused by traffic
that has been detoured from a damaged
Federal-aid highway. This may include
roadway surface repairs to provide
reasonable traffic service during the
period of time the detour is in use as
well as surface repairs to the detour
route to restore the detour roadway
surface to its predisaster condition after
detour traffic has been removed. A
designated detour is the officially signed
detour that highway officials have
established to reroute traffic around the
damaged portion of the Federal-aid
highway. In addition, ER funds will also
be able to participate in the repair of
surface damage to Federal-aid highways
(only) caused by vehicles making
repairs to other damaged non-highway
transportation facilities, for example,
surface damage caused by vehicles
hauling materials to repair a damaged
railroad facility.

Two States suggested that ER
eligibility be further expanded to
include traffic damage to roadways that
have saturated bases. If, after periods of
heavy rainfall or when flood waters
recede, highway officials find that
roadbeds are saturated, it is expected

that these officials will control
subsequent traffic use of these roads in
such a manner that this traffic will not
damage the facility. Accordingly, the
FHWA plans to continue to limit ER
eligibility to repair roadway surfaces to
those cases where damage has been
caused directly by the flood waters,
other than those exceptional
circumstances listed in amended
§668.109(c)(2).

Section 668.109(c)(6) is amended to
cross-reference newly added
§668.109(b)(8) which discusses the
extent to which ER funding can
participate in raising grades of Federal-
aid highways to compensate for an
unprecedented rise in basin water
levels.

Section 668.109(c)(7) is amended to
redefine the term “scheduled.” As
currently defined, the term signifies
permanent repair or replacement of a
deficient bridge is included in the
approved Federal-aid program, the
current or next year’s Highway Bridge
Replacement and Rehabilitation
Program, or in the contract plans being
prepared. The current definition refers
to an approved Federal-aid program,
which is a program incorporating
various projects submitted by a State to
the FHWA for approval in accordance
with the requirements of 23 U.S.C. 105;
however, 23 U.S.C. 105 has been
superseded by the new requirements of
23 U.S.C. 135 and, as a result, a State
now is required to develop a Statewide
Transportation Improvement Program
(STIP) which is to be submitted to the
FHWA for approval. To update and
simplify the definition of “scheduled,”
the amended definition would refer
only to the approved STIP. One State
suggested that a bridge project be
considered scheduled if the
construction phase is included in the
FHWA approved current annual
element of the STIP. The purpose of this
provision is to prevent a State from
using ER funding to replace or
reconstruct a deficient bridge when it
was already planning to use other
funding sources for that purpose. The
FHWA believes that an approved STIP,
in which the State has identified a
funding source to advance projects
during the upcoming 3-year period,
reasonably reflects a State’s intent to
have used non-ER funding source for a
bridge project. Therefore, the proposal
to limit the term “‘scheduled” to only
the first year of the STIP is not being
adopted.

A new paragraph (c)(10) will be added
to §668.109 to make clear that the loss
of toll revenue is not eligible for
reimbursement. No comments were
received on this new section.
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Section 668.113(a) is amended to
remove the outdated reference to the
program requirements of 23 CFR part
630. The requirements for a program of
ER projects are adequately described in
§668.113; therefore, cross-reference to
23 CFR part 630 is no longer needed. No
comments were received regarding this
change.

Section 668.113(b)(1) will be
amended to reflect the current policy on
project review, oversight, and
administration as applicable to ER
projects. In those cases where a regular
Federal-aid project (in a State) similar to
the ER project would be handled under
the certification acceptance procedures
found in 23 U.S.C. 117 or the project
oversight exceptions found in 23 U.S.C.
106, the ER project may, as a result of
this final rule, be handled under these
alternate procedures subject to the
following two conditions: (1) Any
betterment to be incorporated into the
project and for which ER funding is
requested must receive prior FHWA
approval, and (2) the FHWA reserves
the right to conduct final inspections on
ER projects as deemed appropriate. No
comments were received on this change.

In addition to the changes described
above, minor editorial changes in
§8668.109(b)(3) and 668.111(b)(2) will
also be made for clarity.

One State commented on several
sections of Part 668, subpart A which
were not proposed for change and/or
modification in the NPRM. The State
suggested revision of the definition for
emergency repairs and the addition of
several new definitions as well as
changes to other provisions of the
regulation. These suggestions are
discussed below.

The commenter proposed to revise the
definition of “‘emergency repairs’ to
read as follows: those repairs including
traffic operations undertaken during or
within 180 days after the actual
occurrence of a natural disaster or
catastrophic failure for the purpose of
(1) minimizing the extent of damage (2)
protecting remaining facilities, or (3)
restoring essential travel.

The major purpose of emergency
repairs is to immediately open the road
to essential travel. By eliminating the
term “immediate’” from the current
definition and also by including the
term “‘work undertaken within 180
days,” the revised definition implies
that there is no urgency in undertaking
repairs. Further, the statutory 180-day
limit found in 23 U.S.C. 120(e) defines
a time period for a special Federal
match and is not related to the
definition of what is or is not an
emergency repair. The FHWA feels that
the existing definition of emergency

repairs is adequate and no change is
being made.

The commenter also proposed adding
new definitions to the regulation for the
following terms: actual occurrence,
betterments, eligible repair costs, site,
and sub-applicant. In some cases, these
new definitions were in conjunction
with other suggested changes to the
regulation. The FHWA believes that
most of the new definitions are
unnecessary at this time; however, some
may be considered during future
revisions to the regulation.

The commenter proposed to amend
§668.105(i) to allow application of the
small purchase procedures of the
Federal common rule regulations in
49CFR18.36(d)(1) to permanent repair
and reconstruction work. The common
rule regulation may not apply to
highway construction grants as
provided in 49 CFR 18.36(j) which
states that ‘23 U.S.C. 112(a) directs the
Secretary to require recipients of
highway construction grants to use
bidding methods that are ‘effective in
securing competition’.” Permanent
repairs and reconstruction work under
the ER program are viewed as
construction grants subject to 23 U.S.C.
112(a). Therefore, this proposed change
is not acceptable.

The commenter proposed to amend
§668.105(j) to require that the FHWA
consider the estimated cost of non-
Federal-aid highway damage in
determining whether a disaster is of a
magnitude to qualify it for assistance
under the ER program. The FHWA is
not adopting this change. The FHWA
believes that in determining whether a
disaster has caused enough damage to
trigger eligibility under FHWA'’s ER
program, only damage to Federal-aid
highways should be considered. If
significant damage has occurred to non-
Federal-aid highways, typically the
Federal government will assist in paying
for repair of these non-Federal-aid
highways through the Federal
Emergency Management Agency’s
program. The ER program is not
intended to take care of all repair costs.
When a disaster occurs, State and local
highway agencies must expect
additional expenditures. The existing
requirement that there be at least
$500,000 in estimated ER expenditures
for Federal-aid highways before a State
struck by a disaster will be considered
eligible for ER funding is viewed as a
reasonable threshold and will be
retained.

The commenter proposed to amend
§668.109(a) to read as follows:

(a) the eligibility of all work is contingent
upon approval by the Federal Highway

Administrator of an application for ER in
accordance with the following: (1) prior
FHWA approval or authorization is not
required for emergency repairs and related
preliminary engineering (PE), right of way
and construction engineering (CE), and (2)
permanent repairs or restoration including
PE, right of way and CE must have prior
FHWA program approval and authorization
unless these activities are carried out in
conjunction with emergency repairs.

Although, there is no requirement for
prior FHWA approval for emergency
repairs, the emergency repair projects
including preliminary engineering and
right-of-way must be included along
with the permanent repair in an
approved program of projects according
to the existing regulation. This
requirement satisfies the planning
process requirements of 23 U.S.C. 135
and serves the purpose of keeping an
inventory of projects funded with ER
funds for subsequent reimbursement of
the costs.

Further, the commenter’s proposal is
more restrictive than the existing
regulation. If adopted, prior FHWA
approval would be required for
preliminary engineering associated with
permanent repairs. The existing
regulation does not require prior FHWA
approval for preliminary engineering
regardless of whether it is associated
with permanent repair or emergency
repair. Thus, the FHWA has decided not
to adopt the proposed amendment.

The commenter proposed to add a
new paragraph to § 668.109(b) making
costs incurred by the State to conduct
preliminary field surveys on Federal-aid
highways under local jurisdiction
eligible for ER reimbursement. As noted
previously, it is expected that State and
local highway agencies will assume
some costs in responding to a disaster.
The FHWA believes that it is not
unreasonable to expect the State to fund
costs associated with preliminary
damage surveys necessary for managing
its response to a disaster. Accordingly,
the FHWA is not making this activity
eligible for reimbursement.

The commenter proposed to remove
the provision in § 668.109(c)(4) which
does not allow ER funds to participate
in maintenance of detours. In general,
the FHWA does not agree with this
proposal. Routine maintenance of a
detour similar to routine maintenance of
a highway, is the responsibility of the
State. Plowing snow, mowing roadsides,
maintaining drainage and normal
replacement of pre-existing permanent
roadway signs, are examples of routine
maintenance activities that the State
should perform on the detour facility or
detour route without ER funding
assistance.
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However, the FHWA is agreeable to
the use of ER funds to perform repairs
to the roadway surface of the detour
during the time the detour is in use. For
example, an interstate route is damaged
and closed by a disaster, and the
interstate traffic is detoured to a parallel
State route. The State route may not
have an adequate pavement structure to
handle the added traffic, and because of
the need to immediately provide traffic
service, there is no time to overlay the
State route before the interstate traffic is
detoured to it. The roadway surface of
the detour may begin to suffer failures
that require quick repairs, so that the
detour can continue to provide
reasonable traffic service. These repairs
are eligible for ER funding.

As previously discussed in the
preamble, §668.109(c)(2) is amended to
allow ER funds to participate in the
repair of surface damage to a designated
detour. This may include surface repairs
while the detour is in use as well as
those repairs needed to restore the
surface to its predisaster condition after
traffic has been removed from the
detour.

In addition, § 668.109(c)(4) is
amended to clarify that the prohibition
against use of ER funds for maintenance
of detours is limited to routine
maintenance activities not related to the
increased traffic volumes.

The commenter proposed to amend
§668.111(c)(1) on application
procedures to indicate that a copy of the
Presidential declaration itself is an
acceptable option. The President’s
declaration is related to disaster relief
under authority of P.L. 93-288, and is
in response to a request from the
Governor. The proclamation by the
Governor as required in title 23 is an
entirely separate official action from the
declaration by the President of the
United States. The FHWA agrees with
this revision and the section is amended
to read as follows:

“A copy of the Governor’s proclamation or
request for Presidential declaration or a
Presidential declaration.”

The commenter proposed to amend
§668.113(b) to add, for clarification, a
cross-reference to FHWA'’s
Environmental Impact and Related
Procedures regulation, 23 CFR part 771,
where there is a provision stating that
emergency repair work is considered a
categorical exclusion and normally does
not require further approval under the
National Environmental Policy Act. The
FHWA agrees that such a cross reference
would be useful and a new provision is
being added to §668.113(b) to read as
follows: “Emergency repair work meets
the criteria for categorical exclusions

pursuant to 23 CFR 771.117 and
normally does not require any further
National Environmental Policy Act
(NEPA) approvals.”

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of the Department of
Transportation regulatory policies and
procedures. It is anticipated that the
economic impact of this rulemaking will
be minimal. These changes will not
adversely affect, in a material way, any
sector of the economy. In addition, these
changes will not interfere with any
action taken or planned by another
agency and will not materially alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs. This
rulemaking merely amends current
regulations implementing the
emergency relief program to incorporate
changes made to this program by
Congress in the ISTEA. It is not
anticipated that these changes will
affect the total Federal funding available
under the ER program. Consequently, a
full regulatory evaluation is not
required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
rule on small entities. Based on the
evaluation, the FHWA hereby certifies
that this action will not have a
significant economic impact on a
substantial number of small entities.
These amendments will only clarify and
simplify procedures used for providing
emergency relief assistance to States in
accordance with the existing laws,
regulations, and guidance. The ER funds
received by the States will not be
significantly affected by these proposed
amendments. States are not included in
the definition of ““small entity” set forth
in 5 U.S.C. 601. Therefore, this action
will not have a significant economic
impact on a substantial number of small
entities for the purposes of the
Regulatory Flexibility Act.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this action does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

These amendments will not preempt
any State law or State regulation, and no
additional costs or burdens will be
imposed on the States thereby. In
addition, this rule will not affect the
States’ ability to discharge traditional
State governmental functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

This action does not contain a
collection of information requirement
for the purposes of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501—
3500.

National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4347) and has determined
that this action would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

List of Subjects in 23 CFR 668

Emergency Relief Program, Grant
programs—transportation, Highways
and roads.

Issued on: December 12, 1996.
Rodney E. Slater,

Federal Highway Administrator.

In consideration of the foregoing, the
FHWA is amending title 23, Code of
Federal Regulations, part 668 as set
forth below.

PART 668—EMERGENCY RELIEF
PROGRAM

1. The authority citation for part 668
is revised to read as set forth below and
all other authority citations which
appear throughout part 668 are
removed:

Authority: 23 U.S.C. 101, 120(e), 125 and
315; 49 CFR 1.48(b).
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Subpart A—Procedures for Federal-Aid
Highways

§668.101 [Amended]

2.In §668.101, the second sentence is
amended by removing the words
“Federal roads not on the Federal-aid
system’ and adding in their place the
words ‘“‘Federal roads that are not part
of the Federal-aid highways”.

§668.103 [Amended]

3. Section 668.103 is amended by
removing the paragraph designations (a)
through (i) from the definitions; in the
definition for “Applicant” by removing
the words “‘Federal-aid highway
system’ and adding in their place the
words ‘“‘Federal-aid highways".

§668.105 [Amended]

4. In §668.105, the last sentence of
paragraph (e) is amended by adding the
words “‘or by a toll authority for repair
of the highway facility” after the words
“political subdivision.”

§668.107 [Amended]

5. Section 668.107, is amended in
paragraph (a) by removing the words
“within 90 days” and adding in their
place the words “within 180 days” and
in paragraph (b) by removing the figure
“$5 million” and inserting in its place
the figure “$20 million”.

6. Section 668.109, is amended in
paragraph (b)(3) by replacing the
misspelled word ““Actural” with the
word “Actual’; in paragraph (b)(5) by
removing the word *‘and” after the
semicolon; by replacing the period at
the end of paragraph (b)(6) with a
semicolon; by adding paragraphs (b)(7),
(b)(8), and (b)(9); by revising paragraphs
(€)(1), (€)(2), (c)(4), (c)(6), and (c)(7); and
by adding paragraph (c)(9) to read as
follows:

§668.109 Eligibility.
* * * * *

(b) * X *

(7) Temporary work to maintain
essential traffic, such as raising roadway
grade during a period of flooding by
placing fill and temporary surface
material;

(8) Raising the grades of critical
Federal-aid highways faced with long-
term loss of use due to basin flooding as
defined by an unprecedented rise in
basin water level both in magnitude and
time frame; and

(9) Repair of toll facilities when the
provisions of 23 U.S.C. 129 are met. If
a toll facility does not have an executed
toll agreement with the FHWA at the
time of the disaster, a toll agreement
may be executed after the disaster to
qualify for that disaster.

(c) ER funds may not participate in:

(1) Heavy maintenance such as repair
of minor damages consisting primarily
of eroded shoulders, filled ditches and
culverts, pavement settlement, mud and
debris deposits off the traveled way,
slope sloughing, slides, and slip-outs in
cut or fill slopes. In order to simplify the
inspection and estimating process,
heavy maintenance may be defined
using dollar guidelines developed by
the States and Divisions with Regional
concurrence;

(2) Repair of surface damage caused
by traffic whether or not the damage
was aggravated by saturated subgrade or
inundation, except ER funds may
participate in:

(i) Repair of surface damage caused by
traffic making repairs to Federal-aid
highways;

(ii) Repair of surface damage to
designated detours (which may lie on
both Federal-aid and non-Federal-aid
routes) caused by traffic that has been
detoured from a damaged Federal-aid
highway; and

(iii) Repair of surface damage to
Federal-aid highways caused by
vehicles making necessary repairs to
other damaged non-highway
transportation facilities, ie; railroads,
airports, ports, etc.;

* * * * *

(4) Routine maintenance of detour
routes, not related to the increased
traffic volumes, such as mowing,
maintaining drainage, pavement
signing, snow plowing, etc.

* * * * *

(6) Repair or reconstruction of
facilities affected by long-term, pre-
existing conditions or predictable
developing situations, such as, gradual,
long-term rises in water levels in basins
or slow moving slides, except for raising
grades as noted in § 668.109(b)(8).

(7) Permanent repair or replacement
of deficient bridges scheduled for
replacement with other funds. A project
is considered scheduled if the
construction phase is included in the
FHWA approved Statewide
Transportation Improvement Program
(STIP);

8 * X *
(9) Reimbursing loss of toll revenue.

* * * * *

§668.111 [Amended]

7.1n §668.111, paragraph (b)(2) is
amended by removing the words
“receipt of”’, and paragraph (c)(1) is
revised to read as follows:

§668.111 Application Procedures.
* * * * *

(C * * *

(1) A copy of the Governor’s
proclamation, request for a Presidential

declaration, or a Presidential
declaration; and
* * * * *

8. In §668.113, paragraph (a) is
amended by revising the first and
second sentences, paragraph (b)(1) is
revised, and paragraph (b)(3) is added to
read as follows:

§668.113 Program and project
procedures.

(a) Immediately after approval of an
application, the FHWA Division
Administrator will notify the applicant
to proceed with preparation of a
program which defines the work needed
to restore or replace the damaged
facilities. It should be submitted to the
FHWA Division Administrator within 3
months of receipt of this notification.

* * *_

(b) Project Procedures. (1) Projects for
permanent repairs shall be processed in
accordance with regular Federal-aid
procedures, except in those cases where
a regular Federal-aid project (in a State)
similar to the ER project would be
handled under the certification
acceptance procedures found in 23
U.S.C. 117 or the project oversight
exceptions found in 23. U.S.C. 106, the
ER project can be handled under these
alternate procedures subject to the
following two conditions:

(i) Any betterment to be incorporated
into the project and for which ER
funding is requested must receive prior
FHWA approval; and

(if) The FHWA reserves the right to
conduct final inspections on ER projects
as deemed appropriate.

(2) * X *x

(3) Emergency repair meets the
criteria for categorical exclusions
pursuant to 23 CFR 771.117 and
normally does not require any further
National Environmental Policy Act
(NEPA) approvals.

[FR Doc. 96—-32384 Filed 12—-19-96; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8699]
RIN 1545-AS19

Credit for Employer Social Security
Taxes Paid on Employee Tips

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Removal of temporary
regulations.
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SUMMARY: This document removes the
temporary regulations pertaining to the
credit for employer FICA taxes paid
with respect to certain tips received by
employees of food or beverage
establishments. The temporary
regulations were published in the
Federal Register on December 23, 1993.
Statutory changes made by the Small
Business Job Protection Act of 1996
have made these temporary regulations
obsolete.

EFFECTIVE DATE: The removal of the
temporary regulations is effective
January 1, 1994.

FOR FURTHER INFORMATION CONTACT: Jean
M. Casey at (202) 622—-6060 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

On December 23, 1993, the IRS
published temporary regulations (TD
8503)(58 FR 68033) under section 45B
of the Internal Revenue Code of 1986
(Code). Amendments made by sec.
1112(a) of the Small Business Job
Protection Act of 1996 (Pub. L. 104-188)
render the temporary regulations
obsolete. Therefore, temporary
regulation § 1.45B-1T is being removed.

On December 23, 1993, the IRS also
issued a notice of proposed rulemaking
(EE-71-93)(58 FR 68091) under section
45B of the Code. This notice of
proposed rulemaking is being
withdrawn in a separate document.

Explanation of provisions

Section 45B of the Code describes a
business tax credit allowable under
section 38 for food and beverage
establishments. The credit is equal to
the employer’s Federal Insurance
Contributions Act (FICA) obligation
attributable to certain employee tips.
The credit is reduced, however, if the
nontip wages paid to an employee
during a month are less than the amount
that would have been payable to the
employee at the federal minimum wage
rate. The temporary regulations provide
that this credit is available only for
employer FICA taxes paid after
December 31, 1993, with respect to tips
received for services performed after
December 31, 1993. The temporary
regulations also provide that the credit
applies only to taxes paid on tips that
are reported to the employer by its
employees.

Section 1112(a) of the Small Business
Job Protection Act of 1996 amended
Code section 45B to provide that the
credit is available for employer FICA
taxes paid after December 31, 1993,
regardless of when the services with
respect to which the tips are received

were performed. Section 1112(a) also
provides that the credit is available
whether or not the tips on which the
employer FICA taxes were paid were
reported to the employer by the
employee. These provisions are effective
as if included in the legislation under
which section 45B was originally
enacted, and thus render the temporary
regulations obsolete.

Drafting Information

The principal author of these
regulations is Jean M. Casey of the
Office of the Associate Chief Counsel
(Employee Benefits and Exempt
Organizations), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Penalties, Reporting
and recordkeeping requirements.

Removal of Temporary Regulations

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.45B-1T [Removed]

Par. 2. Section 1.45B—1T is removed.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved: December 11, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.
[FR Doc. 96-32249 Filed 12—19-96; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 936
[SPATS No. OK-019—FOR]

Oklahoma Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Oklahoma regulatory
program (hereinafter referred to as the
“Oklahoma program”) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
Oklahoma proposed revisions to and
additions of regulations pertaining to

repair or compensation for material
damage resulting from subsidence
caused by underground coal mining
operations and to replacement of water
supplies adversely impacted by
underground coal mining operations.
The amendment is intended to revise
the Oklahoma program to be consistent
with the corresponding Federal
regulations.

EFFECTIVE DATE: December 20, 1996.
FOR FURTHER INFORMATION CONTACT:
Jack R. Carson, Acting Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6548, Telephone:
(918) 581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Oklahoma Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

1V. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Oklahoma
Program

On January 19, 1981, the Secretary of
the Interior conditionally approved the
Oklahoma program. Background
information on the Oklahoma program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the January 19, 1981, Federal Register
(46 FR 4902). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 936.15 and 936.16.

I1. Submission of the Proposed
Amendment

On March 31, 1995, OSM
promulgated rules to implement new
section 720 of SMCRA, 30 U.S.C. 1201
et seq. Section 720, which took effect on
October 24, 1992, as part of the Energy
Policy Act of 1992, Public Law 102-486,
206 Stat. 2776, requires all underground
coal mining operations conducted after
October 24, 1992, to promptly repair or
compensate for material damage caused
by subsidence to noncommercial
buildings and occupied residential
dwellings and related structures. It also
requires the replacement of drinking,
domestic, and residential water supplies
that have been adversely impacted by
underground coal mining operations
conducted after that date.

By letter dated July 17, 1996
(Administrative Record No. OK-975),
Oklahoma submitted a proposed
amendment to its program pursuant to
SMCRA. Oklahoma submitted the
proposed amendment in response to a
May 20, 1996, letter (Administrative
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Record No. OK-976) that OSM sent to
Oklahoma in accordance with 30 CFR
732.17(c) concerning the changes which
resulted from the enactment of section
720 of SMCRA and the promulgation of
implementing Federal regulations.

Specifically, Oklahoma proposed to
revise the Oklahoma Coal Rules and
Regulations at Oklahoma
Administrative Code (OAC) 460:20-3-5,
Definitions; OAC 460:20-31-7,
Hydrologic information; OAC 460:20—
31-13, Subsidence control plan; OAC
460:20-45-8, Hydrologic-balance
protection; and OAC 460:20-45-47,
Subsidence control.

OSM announced receipt of the
proposed amendment in the August 2,
1996, Federal Register (61 FR 40369),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.

The public comment period closed on
September 3, 1996.

During its review of the amendment,
OSM identified a concern relating to
OAC 460:20-3-5, Definitions.
Oklahoma had not proposed a definition
for “‘occupied residential dwelling and
structures related thereto.” This
definition was required in OSM’s May
20, 1996, letter to Oklahoma. OSM
notified Oklahoma of this concern by
letter dated August 20, 1996
(Administrative Record No. 975.12).
Oklahoma responded in a letter dated
August 28, 1996 (Administrative Record
No. 975.06), by submitting a revised
amendment.

Based upon the additional revision to
the proposed program amendment
submitted by Oklahoma, OSM reopened
the public comment period in the
September 19, 1996, Federal Register
(61 FR 49284). The public comment
period closed on October 4, 1996.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

1. Revisions to Oklahoma’s Regulations
That Are Substantively Identical to the
Corresponding Provisions of the Federal
Regulations

The proposed State regulations listed
in the table contain language that is the
same as or similar to the corresponding
sections of the Federal regulations.
Differences between the proposed State
regulations and Federal regulations are
nonsubstantive.

State regulation

Subject

Federal regula-

tion 30 CFR
460:20-3-5 Definition of “Drinking, domestic or residential water SUPPIY” .........cooieiiiiiiiiiieee e 701.5.
460:20-3-5 Definition of “Non-commercial building” ...........ccoccooiieniiininiiens 701.5
460:20-3-5 Definition of “Occupied residential dwelling and structures™ ... 701.5.
460:20-3-5 Definition of “Replacement of water SUpply” ........ccccoieiiieiiiiicee e 701.5.
460:20-31— Hydrologic information; Probable hydrologic consequences determination 784.14(e)(3)(iv).
7(e)(3)(D)

460:20-31-13(a)
460:20-31-13(b)
460:20-45-8())

460:20-45-47(a)
460:20-45-47(c)

Presubsidence survey
Subsidence control plan

Hydrologic-balance protection; Drinking, domestic or residential water supply ...
Subsidence control; Operator measures to prevent or minimize damage
Subsidence control; Repair of damage to surface lands

784.20(a).
784.20(b).
CFR 817.41()).
817.121(a).
817.121(c).

Because the above proposed revisions
are identical in meaning to the
corresponding Federal regulations, the
Director finds that Oklahoma’s proposed
regulations are no less effective than the
Federal regulations.

2. Revisions to Oklahoma’s Regulations
That Are Not Substantively Identical to
the Corresponding Provisions of the
Federal Regulations

OAC 460:20-3-5, Definition of
“Material Damage” Oklahoma proposed
the following definition for the term
“material damage.”

“Material damage’” means any functional
impairment of surface lands, features,
structures or facilities. The material damage
threshold includes: (A) Any physical change
that has a significant adverse impact on the
affected land’s capability to support any
current or reasonably foreseeable uses or
causes significant loss in production or
income; or (B) Any significant change in the
condition, appearance or utility of any
structure or facility from its pre-subsidence
condition. (C) Any situation in which an
imminent danger to a person would be
created.

The proposed definition contains
provisions in the introductory sentence,
(A), and (B) that are the same as the
three substantive provisions in the
Federal definition for ‘““material
damage’ at 30 CFR 701.5. It, also,
contains one additional provision at (C)
pertaining to imminent danger that is
consistent with the March 31, 1995,
preamble discussion of the Federal
definition (62 FR 16722). In the
preamble discussion of the Federal
definition, OSM stated that the material
damage threshold “* * * would also
include any situation in which an
imminent danger to a person would be
created.”

Based on the above discussion, the
Director finds that Oklahoma’s
definition of “material damage” at OAC
460:20-3-5 is not inconsistent with the
Federal definition at 30 CFR 701.5.
Therefore, it is no less effective than the
Federal definition, and it is approved.

IVV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received, and because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Oklahoma
program. By letters dated August 9,
1996, and October 1, 1996
(Administrative Record Nos. OK-975.05
and OK-975.11), the U.S. Army Corps of
Engineers responded that its review
found the changes to be satisfactory.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(i),
OSM is required to obtain the written
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concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). None
of the revisions that Oklahoma proposed
to make in this amendment pertain to
air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (Administrative
Record No. OK—975.03 and OK-975.08).
EPA did not respond to OSM’s requests.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. OSM solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. OK-975.02
and OK-975.09). Neither SHPO nor
ACHP responded to OSM’s requests.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Oklahoma
onJuly 17, 1996, and as revised on
August 28, 1996.

The Director approves, as discussed
in: Finding No. 1, OAC 460:20-3-5,
concerning definitions for “‘drinking,
domestic or residential water supply”;
“non-commercial building’’; “occupied
residential dwelling and structures”;
and “‘replacement of water supply”’;
OAC 460:20-31-7(e)(3)(D), concerning
the probable hydrologic consequences
determination; OAC 460:20-31-13(a),
concerning a presubsidence survey;
OAC 460:20-31(b), concerning the
subsidence control plan; OAC 460:20—
45-8(j), concerning replacement of
drinking, domestic or residential water
supply; OAC 460:20-45-47(a),
concerning subsidence control measures
to prevent or minimize damage; and
OAC 460:20-45-47(c), concerning
repair of damage to surface lands;
finding No. 2, OAC 460:20-3-5,
concerning a definition for ‘“material
damage.”

The Director approves the regulations
as proposed by Oklahoma with the
provision that they be fully promulgated
in identical form to the regulations
submitted to and reviewed by OSM and
the public.

The Federal regulations at 39 CFR
Part 936, codifying decisions concerning

the Oklahoma program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 936

Intergovernmental relations, Surface
mining, Underground mining.

Dated: November 27, 1996.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR part 936 is amended
as set forth below:

PART 936—OKLAHOMA

1. The authority citation for part 937
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 936.15 is amended by
adding paragraph (s) to read as follows:

§936.15 Approval of regulatory program
amendments.
* * * * *

(s) Revisions to the following
provisions of the Oklahoma Coal Rules
and Regulations, as submitted to OSM
onJuly 17, 1996, and as revised on
August 28, 1996, are approved effective
December 20, 1996.

OAC 460:20-3-5—Definitions

OAC 460:20-31-7(e)(3)(D)—Hydrologic
information

OAC 460:20-31-13 (a) & (b)—
Subsidence control plan

OAC 460:20-45-8(j)—Hydrologic-
balance protection

OAC 460:20-45-47 (a) & (c)—
Subsidence control.

[FR Doc. 96-32319 Filed 12—-19-96; 8:45 am]

BILLING CODE 4310-05-M
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30 CFR Part 943
[SPATS No. TX-031-FOR]

Texas Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Texas regulatory
program (hereinafter referred to as the
“Texas program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Texas proposed
revisions to its regulations pertaining to
backfilling and grading performance
standards for area strip mining
operations. The amendment is intended
to revise the Texas program to clarify
time and distance standards for rough
backfilling and grading.

EFFECTIVE DATE: December 20, 1996.
FOR FURTHER INFORMATION CONTACT:
Jack R. Carson, Acting Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6548, Telephone:
(918) 581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Texas Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Texas Program

On February 16, 1980, the Secretary of
the Interior conditionally approved the
Texas program. Background information
on the Texas program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the February
27, 1980, Federal Register (45 FR
12998). Subsequent actions concerning
the conditions of approval and program
amendments can be found at 30 CFR
943.10, 943.15, and 943.16.

I1. Submission of the Proposed
Amendment

By letter dated July 11, 1996
(Administrative Record No. TX-617),
Texas submitted a proposed amendment
to its program pursuant to SMCRA.
Texas submitted the proposed
amendment at its own initiative. Texas
proposed to revise Texas Coal Mining
Regulations (TCMR) 816.384, general
requirements for backfilling and
grading, by providing rough backfilling
and grading time and/or distance
standards for two types of area strip

mining operations, cyclic excavation
and continuous excavation.

OSM announced receipt of the
proposed amendment in the July 24,
1996, Federal Register (61 FR 38420),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
August 23, 1996.

On September 12, 1996, OSM called
Texas and requested a clarification of
the terms “‘cyclic excavation” and
“‘continuous excavation.” On September
13, 1996 (Administrative Record No.
TX-617.09), Texas responded that its
interpretations of these terms are
described and discussed in the 1973 and
1992 editions of the “SME Mining
Engineering Handbook,” Society of
Mining Engineers of the American
Institute of Mining, Metallurgical, and
Petroleum Engineers, Inc.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

TCMR 816.384 (a)(3) and (a)(4)
Backfilling and Grading Time and/or
Distance Standards for Cyclic
Excavation and Continuous Excavation
Area Strip Mining Operations

TCMR 816.384(a)(3) Texas revised
TCMR 816.384(a)(3) by limiting its
provisions to the “cyclic excavation”
method of area strip mining and by
adding a distance variance provision.
According to the “SME Mining
Engineering Handbook,” swing-type
excavating units such as power shovels,
draglines, clamshells, and backhoes are
considered to be cyclical excavators.
The cycle functions of these excavators
include loading, raising, swinging,
dumping, lowering, and positioning. In
Texas, draglines are used for most cyclic
excavation coal mining operations.

Texas’ proposed revision allows it to
grant additional distance for completion
of rough backfilling and grading for
cyclic excavation area strip mining
operations if the permittee can
demonstrate that such additional
distance is necessary. The existing
provision allows the State to grant
additional time for completion of rough
backfilling and grading, but it must be
completed within a specified distance
limitation off our spoil ridges with no
exceptions. The proposed revision will
allow Texas to extend the distance limit
of four spoil ridges, as well as the time
limit of 180 days, upon approval of a
detailed analysis submitted by the

permittee in the permit application
reclamation plan under TCMR
780.145(b)(3).

In the August 6, 1996, Texas Register
(21 TexReg 7309), Texas explained that
“[d]ue to the nature of surface coal
mining operations active in Texas, the
commission believes that more
flexibility in meeting backfilling and
grading distance requirements should be
available to surface mine operators.
Factors that may bear on the need for a
distance extension, in addition to or in
the absence of a time extension, include:
The amount of overburden, the length of
the pit, the number of coal seams, the
weather, the type of equipment used,
and the need for lignite.”

TCMR 816.384(a)(4) Texas also
proposed a new provision concerning
rough backfilling and grading standards
for ““continuous excavation’ area strip
mining operations at TCMR
816.384(a)(4). According to the “SME
Mining Engineering Handbook,” a
continuous excavator digs and
discharges material simultaneously. The
two most common continuous
excavators used in coal mining are the
bucket chain excavator and the bucket
wheel excavator. In Texas, bucket wheel
excavators are used for most continuous
excavation coal mining operations.

Rough backfilling and grading for
continuous excavation operations must
be completed in accordance with the
time schedule approved in the permit
application reclamation plan under
TCMR 780.145(b)(3). The time schedule
is based on a detailed written analysis
by the permittee and any additional
information required by Texas.

Federal requirements and decision
The Federal time and distance standards
for specific types of mining, including
area mining, at 30 CFR 816.101 were
suspended effective August 31, 1992 (57
FR 33875, July 31, 1992). Therefore,
OSM must evaluate State time and
distance requirements against the
general contemporaneous reclamation
requirements of section 515(b)(16) of
SMCRA and 30 CFR 816.100. Section
515(b)(16) of SMCRA requires that
surface coal mining and reclamation
operations be conducted so as to insure
that all reclamation efforts proceed as
contemporaneously as practicable with
the surface coal mining operations. The
Federal regulation at 30 CFR 816.100
similarly provides that backfilling and
grading on all land that is disturbed by
surface mining activities occur as
contemporaneously as practicable with
mining operations.

The effect of the suspension of 30 CFR
816.101 is that regulatory authorities
may adopt backfilling and grading time
and distance standards for various types
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of mining operations that are specific to
the coal mining conditions in their
states, as long as the standards result in
contemporaneously mining and
reclamation as required by section
515(b)(16) of SMCRA and 30 CFR
816.100. It is noted that Texas’
regulation at TCMR 816.383 requires
that backfilling and grading of all land
disturbed by surface mining activities
occur as contemporaneously as
practicable with mining operations.

Since permittees are required to
submit a detailed analysis in support of
the time and/or distance standards
included in their permit application
reclamation plans, Texas’ proposed
distance variance provision at TCMR
816.384(a)(3) for cyclic excavation area
strip mining operations and its
proposed time schedule provision at
TCMR 816.384(a)(4) for continuous
excavation area strip mining operations
appear to be reasonable and provide
additional specificity to Texas’ general
contemporaneous reclamation
requirements at TCMR 816.383.
Therefore, based upon the above
discussions, the Director finds the
proposed revisions at TCMR 816.384
(2)(3) and (a)(4) are not inconsistent
with the Federal requirements for
contemporaneous reclamation for
surface mining activities at section
515(b)(16) of SMCRA and 30 CFR
816.100.

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. Because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Comments supporting the proposed
amendment were received from the
Aluminum Company of America and
Texas Utilities Services, Inc.
(Administrative Record Nos. TX-617.08
and TX-617.06, respectively). Both
commenters supported the Railroad
Commission of Texas in its effort to
clarify that both time and distance
variances may be approved when the
permittee demonstrates that additional
time and/or distance is necessary for
reclamation.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Texas program.
On August 9, 1996 (Administrative
Record No. TX-617.07), the U.S. Army

Corps of Engineers responded that its
review found the changes to be
satisfactory.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Texas
proposed to make in this amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (Administrative
Record No. TX-617.02). EPA did not
respond to OSM’s request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. OSM solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. TX-617.03).
Neither SHPO nor ACHP responded to
OSM'’s request.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Texas on
July 11, 1996.

The Director approves TCMR
816.384(a)(3), concerning rough
backfilling and grading time and
distance standards for cyclic excavation
area strip mining operations, and TCMR
816.384(a)(4) concerning rough
backfilling and grading time standards
for continuous excavation area strip
mining operations.

The Director approves the regulations
as proposed by Texas with the provision
that they be fully promulgated in
identical form to the rules submitted to
and reviewed by OSM and the public.

The Federal regulations at 30 CFR
Part 943, codifying decisions concerning
the Texas program, are being amended
to implement this decision. This final
rule is being made effective immediately
to expedite the State program
amendment process and to encourage
States to bring their programs into
conformity with the Federal standards
without undue delay. Consistency of

State and Federal standards is required
by SMCRA.

V1. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and the Federal
regulations at 30 CFR 730.11, 732.15,
and 732.17(h)(10), decisions on
proposed State regulatory programs and
program amendments submitted by the
States must be based solely on a
determination of whether the submittal
is consistent with SMCRA and its
implementing Federal regulations and
whether the other requirements of 30
CFR Parts 730, 731, and 732 have been
met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
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significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 943

Intergovernmental relations, Surface
mining, Underground mining.

Dated: December 2, 1996.
Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR part 943 is amended
as set forth below:

PART 943—TEXAS

1. The authority citation for part 943
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 943.15 is amended by
adding paragraph (o) to read as follows:

§943.15 Approval of regulatory program
amendments.
* * * * *

(o) Revisions to and/or the addition of
Texas’ regulations at TCMR
816.384(a)(3) and TCMR 816.384(a)(4),
as submitted to OSM on July 11, 1996,
are approved effective December 20,
1996.

[FR Doc. 96-32320 Filed 12-19-96; 8:45 am]
BILLING CODE 4310-05-M

POSTAL SERVICE
39 CFR Part 111

Domestic Mail Manual; Miscellaneous
Amendments

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule describes the
amendments consolidated in the
transmittal letters for issues 44, 45, 46,
47, 48, and 49 of the Domestic Mail
Manual (DMM), which is incorporated
by reference in the Code of Federal
Regulations (see 39 CFR 111.1). This
final rule constitutes a historic record of

changes, presented in chronological
sequence by issue date of the DMM. As
such, any amendment shown in this
final rule may have been rescinded or
superseded by a later amendment to the
same requirement or rule.

EFFECTIVE DATES: DMM issue 44,
September 20, 1992; DMM issue 45,
December 20, 1992; DMM issue 46, July
1, 1993; DMM issue 47, April 10, 1994;
DMM issue 48, January 1, 1995; and
DMM issue 49, September 1, 1995.

FOR FURTHER INFORMATION CONTACT: Neil
Berger, (202) 268—2859.

SUPPLEMENTARY INFORMATION: The
Domestic Mail Manual (DMM),
incorporated by reference in title 39,
Code of Federal Regulations, part 111,
contains the basic standards of the U.S.
Postal Service governing its domestic
mail services; describes the mail classes
and special services and conditions
governing their use; and provides
detailed instructions on the standards
for rate eligibility and mail preparation.
The DMM is amended and republished
about every 6 months, with each issue
sequentially numbered.

This final rule shows in historic
sequence the amendments to DMM
issues 44, 45, 46, 47, 48, and 49. These
amendments reflect changes in mail
preparation standards and other
miscellaneous mailing requirements
that occurred during a 4-year interval.
These changes were previously
announced in the Postal Bulletin, a
biweekly document issued to post office
personnel and to public subscribers
through a service administered by the
U.S. Government Printing Office. The
Postal Service temporarily ceased
publication in the Federal Register of
the transmittals for the DMM because
any significant amendment or revision
to a rate or fee was also issued as a final
rule in the Federal Register. With the
publication of DMM issue 46 on July 1,
1993, the Postal Service introduced a
thoroughly revised document that was
reorganized using a new alphanumeric
codification system. That issue also
introduced a transmittal summary of
changes organized by topic.

DMM issue 50, the current edition of
the DMM, was released on July 1, 1996.
That issue contains substantive changes
to mail preparation standards and mail
classification as published in the
Federal Register on March 12, 1996 (61
FR 10068-10217). These standards were
approved on March 4, 1996, by the
Postal Service to implement the
Decision of the Governors of the Postal
Service in Postal Rate Commission
Docket No. MC95-1, Classification
Reform |. These standards took effect at
12:01 a.m., July 1, 1996.

DMM issue 51, the next edition of the
DMM, is scheduled for release on
January 1, 1997. That issue will contain
substantive changes to mail preparation
standards and mail classification for
nonprofit rate categories for Periodicals
and Nonprofit Standard Mail. These
standards were published on August 15,
1996, in the Federal Register (61 FR
42478-42489), as approved on August 6,
1996, by the USPS to implement the
Decision of the Governors of the Postal
Service in Postal Rate Commission
Docket No. MC96-2, Classification
Reform Il. Those standards took effect at
12:01 a.m., October 6, 1996, aligning the
preparation rules adopted on July 1 for
commercial mail with those for
nonprofit mail.

The following excerpts from the
Summary of Changes sections of the
transmittals for DMM issues 44, 45, 46,
47, 48, and 49 generally cover the minor
changes not previously described in
other interim or final rules published in
the Federal Register. These changes
were first announced in notices in
various issues of the Postal Bulletin
published by the Postal Service to state
or to revise policy and procedure for
certain mailing standards.

DMM lIssue 44 (September 20, 1992)

Section 111.54 reminds mailers and
employees that changes to the Domestic
Mail Manual are published not only in
the Federal Register but also in the
Postal Bulletin. No notice of this
revision was published.

Section 119.22 tells customers where
and how they can buy Publication 65,
National Five-Digit ZIP Code and Post
Office Directory. No notice of this
revision was published.

Subchapters 120, 310, 320, 340, 350,
360, 380, 410, 420, 440, 510, 520, 530,
550, 570, 610, 620, 640, and 660 provide
rules and guidelines for the lower rates
for First-, second-, and third-class
barcoded flat-size mail. On June 21,
1991, under 39 U.S.C. 3622 and 3623,
the Postal Service asked the Postal Rate
Commission (PRC) for a recommended
decision on these postage discounts.
The PRC issued its recommendation on
the filing (Docket MC91-1) on March
19, 1992. On May 4, 1992, the
Governors of the Postal Service
approved the PRC’s recommended rate
and classification changes to take effect
September 20, 1992. The Postal Service
published its proposed rules for public
comment in the Federal Register on
April 21, 1992 (57 FR 14525-14551),
and June 1, 1992 (57 FR 23072). (Postal
Bulletin (PB) 21819A (7-16-92).)

Exhibits 121.5 and 121.56 are reduced
to save space. No notice of these
changes was published.
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Section 122.412a clarifies that
government agencies may omit the
addressee’s name and street address or
post office box number, as well as city,
state, and ZIP Code, from the delivery
address on official mail with a
simplified address format. Agencies
using this format must send the mailing
to each stop or possible delivery on city
carrier routes or to each post office
boxholder at a post office with city
carrier service. Effective September 20,
1992 (PB 21818 (6—25-92)).

Section 122.37 rearranges the rules for
addresses on parcels. Exhibits 122.37a
and 122.37b are renumbered as Exhibits
122.371 and 122.372. No notice of these
revisions was published.

Exhibits 122.63a and 122.63c through
122.63t reflect changes in mail
processing operations. These changes
include the assignment of 3-digit ZIP
Code prefixes 344 and 607. Sections
441.321, 446.36, 646.36, and 769.36
reflect changes in label preparation.
Exhibits 624.721 and 722.411 are
deleted. Sections 624.72 and 722.4
change the references for these deleted
exhibits to Exhibit 122.63s. Effective
July 9, 1992; mandatory September 20,
1992 (PB 21819 (7-9-92); PB 21820
(7-23-92)).

Exhibits 122.63m and 122.63n
indicate that customers may order
distribution labels for listed sites in the
exhibits from the Postal Service Label
Printing Center in Topeka, KS. Set
numbers 004 and 005 identify the two
exhibits. When customers order labels,
the Postal Service supplies them in lots
of 300 (minimum) for each label. To
order these free labels, customers fill in
the header data on Form 1578-B,
Requisition for Facing Slips or Labels,
and show how many labels they need in
the detail data lines. Effective August 6,
1992 (PB 21821 (8-6-92)).

Section 124.336 is added to specify
how mailers can obtain authorization to
ship cigarette lighters. The authorization
includes obtaining approval from the
U.S. Department of Transportation.
Effective September 20, 1992 (PB 21818
(6—25-92)).

Sections 124.382e and 124.382f are
added to define the terms “‘sharps’™ and
“‘other medical devices”; sections
124.385 and 124.386 are renumbered as
124.387 and 124.388; new sections
124.385 and 124.386, both effective
December 28, 1992, are added to
provide mailers advance notice of
changes in packaging standards. New
sections 124.385a and 124.386a,
effective June 30, 1992, require mailers
to send sharps and other medical
devices at the First-Class or Priority
Mail rates. The renumbering of these
sections corrects errors published in

both the Federal Register and the Postal
Bulletin. Exhibits 124.385a and
124.385h are added to illustrate the
infectious substance label required on
the packaging and the information
needed for the manifest. Effective
December 26, 1992 (PB 21819 (7-9-92);
PB 21820 (7-23-92)).

Section 133.1 permits a mailer to
request an expedited oral decision after
an acceptance post office issues an
adverse classification decision. Postal
Bulletin 21794 (7-25-91) had earlier
revised section 133.1 on a temporary
basis. Effective September 20, 1992 (PB
21819 (7-9-92)).

Sections 143.134 through 143.137 and
144.114 through 144.117 are added to
specify the basic requirements for using
precanceled or meter stamps on bulk or
presort rate mailings of nonidentical-
weight pieces or when the amount of
postage does not represent the full
postage of the mailpieces to which they
are affixed. If precanceled or meter
stamps are used representing an amount
other than the full and correct postage
applicable to the piece, or if used in
bulk or presort rate mailings of
nonidentical-weight pieces, or if used in
mailings where pieces qualify for
different discounts or rates, the mailer
must provide documentation detailing
the contents of the mailing. This
documentation must be submitted with
each mailing, with provisions for the
presentation of only the summary
portion if the mailer has repeatedly
demonstrated the ability to produce
accurate information and mailings.
Concurrent revisions are made to
sections 381.1, 382.1, 382.26, 382.31,
382.33, 382.34, 382.4, 382.44, 661.1, and
661.21. Effective May 14, 1992 (PB
21815 (5-14-92)); effective June 11,
1992 (PB 21817 (6-11-92)).

Part 149, sections 295.22, 295.24,
911.52, and 911.53 simplify the steps
and language for filing claims for lost or
damaged mail. These revised
instructions include guidelines for the
new Postal Service Form 1000,
Domestic Claim or Registered Mail
Inquiry. Sections 295.32, 295.4, 296.2,
and 296.3 are deleted; section 295.33 is
renumbered as 295.32. Form 1000
replaces Forms 565, 3812, and 5690 for
filing claims. Effective September 20,
1992 (PB 21823 (9-3-92)).

Sections 149.21, 149.222, 149.312,
149.333, and 914.18 extend the waiting
period from 45 to 60 days before a
customer may file a claim for loss of a
COD article. Sections 149.312 and
149.333 were renumbered as 149.243
and 149.261. Changes to these
procedures also restrict the filing of a
claim to the mailer. This change is
consistent with filing procedures for

insured, registered, COD, and Express
Mail. The procedures for addressee
filing in section 149.333 are thus
eliminated, with changes reflected in
renumbered section 149.261. The
sections cited in this revision are
replaced by the complete reorganization
of part 149; however, all revisions are
included in that reorganization (see
entry for part 149). Effective September
20, 1992 (PB 21821

(8-6-92)).

Sections 153.4, 153.5, and 159.211
clarify that the prohibition on
forwarding mail for individuals is
applied to all persons and organizations
receiving mail at a business address.
Such individuals include employees,
contractors, clients, and officers of the
organization located at that address.
Because of the similarity of their
provisions, sections 153.4 and 153.5 are
combined into 153.4. Effective
September 20, 1992 (PB 21821 (8—6—
92)).

Section 153.72 and Exhibit 159.14
clarify that accountable mail is not held
indefinitely, pending the resolution of a
dispute between parties unable to agree
upon a receiver of the mail. Instead,
Express Mail, registered, insured,
certified, and return receipt for
merchandise mail is held for the
maximum time according to the
sender’s instructions and, otherwise, as
prescribed in DMM 159.323f and
159.324. Effective September 20, 1992
(PB 21821 (8-6-92)).

Exhibits 159.151a through 159.151f
reference section 122.17 for the required
placement and type size of
endorsements mailers may print under
return addresses. Effective September
20, 1992 (PB 21822 (8—20-92)).

Section 159.17 is added to clarify that
postal employees are not permitted to
take undeliverable mail/waste or waste
receptacles from postal facilities for
personal use or for any use
unauthorized by the Postal Service.
Effective September 20, 1992 (PB 21822
(8—20-92)).

Section 164.751 allows customers to
request replacements for pictorial
cancellations up to 60 days after the
date of the cancellation. Effective
September 20, 1992 (PB 21819
(7-9-92)).

Part 222 expands security measures
for the mailing of Express Mail Same
Day Airport Service. Effective
September 20, 1992 (PB 21821
(8-6-92)).

Part 296 updates the policy for
Express Mail postage refunds for
shipments not meeting the service
commitment marked on Label 11.
Originally published numbering was
later changed by the complete revision
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of part 149. Section 296.2 was deleted
and section 296.1 was renumbered as

part 296. Effective September 20, 1992
(PB 21820 (7-23-92)).

Exhibits 352 and 752 are renumbered
as Exhibits 352.12 and 752.1. No notice
of this renumbering was published.

Exhibits 363.33, 441.32, 641.133, and
764.213 are added to illustrate formats
for barcoded sack and tray labels.
References to these exhibits are added to
sections 363.333, 364.11, 365.11,
366.11, 367.211, 441.321g, 447.36,
561.471, 641.133j, 641.224j, 641.423j,
647.225, 764.213g, 767.233g, and
767.333g. No notice of these revisions
was published.

Part 369 is amended to permit
customers who prepare First-Class Mail
to use barcoded sack and tray labels.
The revision repeats existing provisions
for sacked mailings of second-, third-,
and fourth-class mail, although new
content identifier codes are added for
First-Class Mail. The same set of content
identifier codes are used on barcoded
tray labels. Exhibit 369.2 is added to
show sample tray labels with and
without the new zebra code. Parts 446
and 646 are also redesignated as 446.1
and 646.1, respectively, and new
sections 446.2 and 646.2 are added to
allow preparation of barcoded tray
labels for automation-compatible
second- and third-class mail,
respectively. Exhibits 446.21 and 646.21
are also added to illustrate sample
barcoded tray labels. Effective
September 20, 1992 (PB 21821 (8-6—
92)).

Sections 423.152, 423.232, 423.332,
423.442, 423.532, and 423.632 revise
accounting procedures for second-class
mail when an application is pending.
Effective September 20, 1992 (PB 21818
(6—25-92)).

Sections 423.164a, 423.244a,
423.344a, 423.454a, 423.544a, and
423.644a revise procedures for refunds
made to applicants who mail second-
class publications while an application
is pending and which later becomes
authorized. Effective September 20,
1992 (PB 21818 (6—25-92)).

Exhibits 423.221a(3) and 423.431 (p.3)
are deleted and replaced with shorter
examples in sections 423.221a(3) and
423.422. No notice of these changes was
published.

Section 423.621b revises the
procedures for news agent registry at an
entry post office. No notice of this
revision was published.

Sections 424.442, 426.41, 624.717,
722.421, and 722.432 include additional
requirements and guidelines for
scheduling and depositing second-,
third-, and fourth-class drop shipment

mailings. Effective September 20, 1992
(PB 21820 (7-23-92)).

Exhibit 424.783 is deleted to conserve
space. Previous references of the sample
listing of documentation are made to
similar Exhibit 624.883. No notice of
this deletion was published.

Section 429.14p is added to allow
mailers to imprint impersonal messages
on the pages and covers of second-class
publications after they are printed.
Mailers must not use messages that
would require the publications to be
sent as First-Class Mail. Effective
September 20, 1992 (PB 21821 (8-6—
92)).

Sections 441.321, 446.36, 646.36, and
769.36 reflect changes in label
preparation. Exhibits 624.721 and
722.411 are deleted. Sections 624.72
and 722.4 change the references to
Exhibit 122.63s. Effective September 20,
1992 (PB 21819 (7-9-92)).

Section 441.218 eliminates Exhibit
122.63j as the second reference. No
notice of this correction was published.

Section 445.243¢e(2) is corrected to
state that extraneous information is not
permitted on or between the lines
reserved for Postal Service required
information. No notice of this correction
was published.

Section 531.162 extends to November
30, 1992, the grace period for Coding
Accuracy Support System (CASS)
certification of address matching
software. Effective September 20, 1992
(PB 21821 (8-6—92); PB 21822 (8-20-
92)).

Exhibits 551.3, 561.421a, and
561.421b are revised and resized to save
space. No notice of these revisions was
published.

Section 576.42 allows mailers to place
barcoded flats on the same 5-digit
pallets with flats claimed at the carrier
route presort and walk-sequence rates if
the barcoded rates are not claimed.
Effective September 20, 1992 (PB 21823
(9-3-92)).

Section 625.522b provides guidelines
for determining whether the coverage
for a certain insurance policy is
generally not available commercially.
Effective June 25, 1992 (PB 21819 (7-9—
92)).

Sections 626.21 and 626.23 are
revised; a new section 626.24 is added;
current sections 626.24, 626.25, and
626.26 are renumbered as 626.25,
626.26, and 626.27, respectively;
renumbered 626.25 expedites the
application process for organizations
already authorized to mail at the special
bulk third-class rates and wanting to
mail at those rates at an additional post
office. Effective September 20, 1992 (PB
21818 (6—25-92)).

Exhibits 641.135, 641.22, 641.4, 644.1,
644.2, 767a, and 767b clarify sacking
and packaging instructions for third-
and fourth-class mail. No notice of these
revisions was published.

Sections 641.2, 644.2, 644.3, and
Exhibit 641.22 make the preparation of
mailings of machinable third-class
parcels and combined mailings of
machinable third- and fourth-class
parcels consistent with those for the
destination bulk mail center (DBMC)
rate. In general, the revisions specify
that BMC sacks and pallets include
auxiliary service facility (ASF) sacks
and pallets for mailings claimed at the
DBMC rate. The mailer must meet
existing volume and labeling
requirements and must deposit the
mailings as specified for the DBMC rate,
if claimed. Sections 641.223, 641.232c,
and 767.323 also specify that the second
(contents) line of labels on mixed BMC
sacks or pallets include the words
“Mixed BMC” to distinguish them from
other sacks for the same facility that
contain only destinating mail. Section
624.72 also clarifies that presorted sacks
or pallets of third-class machinable
parcels may contain both pieces eligible
for and claimed at the DBMC rate and
pieces not eligible for or claimed at that
rate. Effective September 20, 1992 (PB
21818 (6—25-92)).

Exhibits 641.22, 644.2, and 767b
indicate that auxiliary service facilities
(ASFs) are also included with regular
bulk mail centers (BMCs) when a
destination BMC rate is claimed. No
notice of these revisions was published.

Section 723.1 permits a mailpiece to
contain more than one bound printed
matter piece to meet the minimum 1-
pound weight required for mailing at
the bound printed matter rates of
postage. For example, a mailpiece
containing two bound catalogs weighing
8 ounces each or one containing four
bound directories weighing 4 ounces
each would both meet the minimum 1-
pound weight. Effective September 20,
1992 (PB 21818 (6—25-92)).

Section 724.19 clarifies guidelines for
mailing educational reference charts at
the special fourth-class postage rates.
Effective September 20, 1992 (PB 21818
(6—25-92)).

Exhibits 919.5a and 919.5b
standardize capitalization and
punctuation. No notice of these
revisions was published.

Section 941.36d provides customers
and employees with a direct telephone
number for questions about the status of
purchased money orders. No notice of
this revision was published.

Exhibit 951.222 adds several ZIP
Codes for category 1B post office box
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rent. Effective July 23, 1992 (PB 21819
(7-9-92); PB 21820 (7-23-92)).

DMM lIssue 45 (December 20, 1992)

Chapters 1, 2,3,4,5,6,7,and 9 at
the time of printing of Domestic Mail
Manual (DMM) issue 45 do not reflect
the comprehensive reorganization and
realignment of the internal structure of
the U.S. Postal Service begun late in the
summer of 1992. Organizational units
within the Postal Service were renamed,
and the functional duties and
responsibilities of those units were
rearranged. Internal delegations of
authority, reporting relationships, and
channels of communication were
modified as necessary. The authority
delegated by statute or regulation to any
official or organizational unit of the
Postal Service that is renamed or
succeeded because of this
reorganization is exercised by the
renamed or successor official or unit
without specific notice of the change.
All currently effective rules, regulations,
orders, determinations, rulings, permits,
contracts, and similar matters issued or
approved by a renamed or succeeded
official or unit stay in effect according
to their terms until modified,
terminated, superseded, set aside, or
repealed by the Postal Service.
Regulations in the DMM (39 CFR 111.1)
reflect such changes in the transmittal
letter from a notice published on
October 30, 1992, in the Federal
Register (57 FR 49200-49201).

Sections 115.94, 115.95, 115.96,
115.97, and 115.98 reorganize
information on customs inspection by
subject. No notice of this reorganization
was published.

Sections 122.17 and 159.151 and
Exhibits 122.17 and 122.33 clarify
instructions for mailer endorsements.
Duplicated text in section 159.151 is
deleted or combined with revised
section 122.17. Effective December 20,
1992 (PB 21828 (11-12-92)).

Section 122.442 clarifies that address
information obtained from post offices
under this section applies only to post
office boxes, rural routes, and highway
contract routes. Effective December 20,
1992 (PB 21828 (11-12-92)).

Exhibits 122.63c through 122.63e,
122.63h, 122.63I through 122.630,
122.63s, and 122.63t reflect changes in
mail processing operations. Effective
October 15, 1992; mandatory December
20, 1992 (PB 21826 (10-15-92)).

Section 122.814 corrects the military
organization shown in the address
example. No notice of this correction
was published.

Section 124.385a adds a note to
advise employees and customers that
the effective date of the requirements for

mailing sharps and other medical
devices may change. No notice of this
note was published.

Section 125.164 corrects the wording
of the mail restriction for military
retirees. No notice of this correction was
published.

Section 125.2 reflects the actual
frequency at which the APO/FPO ZIP
Code table is published in the Postal
Bulletin. No notice of this revision was
published.

Exhibit 137.251a adds to the list of
federal agency authorization codes four
new agencies: Alaska Natives
Commission; National Advisory Council
on the Public Service; National
Commission on Financial Institution
Reform, Recovery and Enforcement; and
Presidential Commission on the
Assignment of Women in the Armed
Forces. The names of three agencies are
changed, and two agencies are moved
directly under the Executive Office of
the President. This amended list reflects
other additions, revisions, and deletions
of several business reply mail permits,
as well as changes to the sampling
numbers (RPW) for some agencies.
Boldface type indicates these revisions.
No notice of these revisions was
published.

Section 137.275f(4) permits federal
agencies to order smaller quantities of
$1 and $5 penalty mail stamps. No
notice of this revision was published.

Section 138.4 is renumbered as 138.5
and a new section 138.4 is added to
incorporate language omitted with the
recent reorganization of part 137
regarding official mail. This revision
clarifies that absentee balloting
materials must not be detained or
treated as unpaid mail. Exhibits 138.41
and 138.42 are renumbered as Exhibits
138.51 and 138.52, respectively.
Effective October 15, 1992 (PB 21826
(10-15-92)).

Parts 143, 144, and 147; subchapter
310; parts 324, 325, 327, and 328;
subchapter 360; part 382; subchapter
410; parts 424, 441, and 447,
subchapters 510, 560, 570, and 580;
subchapter 610; and parts 624, 628, 647,
and 661 amend requirements for
preparing letter-size mail at ZIP+4 and
ZIP+4 Barcoded rates. This revision
consolidates all requirements for
automation-based rates into chapter 5. It
also amends and adds presort and
documentation options to subchapter
560. In addition, letter-size mailings at
ZIP+4 rates or ZIP+4 Barcoded rates are
required to be prepared under one of
these revised options beginning March
21, 1993. The provisions on preparation
of letter-size pieces to qualify for ZIP+4
rates and ZIP+4 Barcoded rates in
chapters 3, 4, and 6 are eliminated on

March 21, 1993. The revised options in
chapter 5 require all letter-size
automation rate mailings to be prepared
in trays, require the preparation of
automated area distribution center
(AADC) trays in package-based
mailings, and, with ZIP+4 Barcoded rate
mailings, require 100 percent ZIP+4
barcoded or delivery point barcoded
mail in the part of the mailing sorted to
5-digit ZIP Codes. This revision also
moves to chapter 5 the general
eligibility and postage payment
requirements for both letter-size and
flat-size automation rate mailings
formerly under chapters 3, 4, and 6.
Effective October 5, 1992 (Special Postal
Bulletin 21825A (10-8-92)).

Section 144.46 adds the standardized
formats for military postage meters. No
notice of this addition was published.

Section 153.84 allows mailers of
perishable matter to include their own
toll-free 1-800 telephone numbers on
mailing labels. Mailers endorse the
labels ““Postmaster: Perishable. If not
delivered in 5 days, call 1-800—XXX—
XXXX.” To ensure that the customer is
contacted, a postal employee will
prepare a second notice 5 days after the
first delivery attempt. In addition, an
employee calls the mailer’s telephone
number printed on the label. The mailer
will then notify the addressee by
telephone that the item at the post office
is perishable and that the customer
should pick up the item soon or arrange
for delivery. Effective October 29, 1992
(PB 21827 (10-29-92)).

Section 159.441 updates the mailing
address for returning undeliverable
Canadian mail to the Canada Post
Corporation. Effective October 29, 1992
(PB 21827 (10-29-92)).

Sections 164.31 and 164.32 are
revised to incorporate new Exhibits
164.31 and 164.32. No notice of this
revision was published.

Section 164.77b permits temporary
philatelic stations at military post
offices overseas on an exceptional basis.
No notice of this revision was
published.

Section 224.222b eliminates
references to Form 3849-C, Express
Mail—Notice of Attempted Delivery.
That form is incorporated in the revised
Form 3849, Delivery Notice/Reminder/
Receipt. Effective December 20, 1992
(PB 21824 (9-17-92); PB 21826 (10-15—
92)).

Sections 366.15, 531.1, 531.2, 532.22,
532.32, 532.33, 533, 534.4, and 551.12
revise Coding Accuracy Support System
(CASS) certification procedures for
testing the accuracy of delivery point
coding (DPC) software and two-digit
DPC utilities rather than address
matching software with the limited
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capability of verifying and assigning
ZIP+4 codes only. Effective October 30,
1992 (PB 21828 (11-12-92)).

Exhibits 441a, 441b, 551.122,
561.422a, 561.422b, 561.431, 561.432,
641.122, and 917.593 are modified or
resized to present information in easier-
to-follow formats. No notice of these
revisions was published.

Exhibits 446.21 and 646.21 show
actual barcodes corresponding to the
addresses. No notice of this revision was
published.

Sections 551.33, 551.34, and 917.533b
relax the requirements for the printing
of barcode bar widths and horizontal
spacing to accommodate mechanical
impact printers producing barcodes. No
notice of these revisions was published.

Section 551.522 makes the
specifications for baseline shift of
barcodes consistent for both letter-size
and flat-size mail. The baseline shift for
the individual bars of a POSTNET
barcode on a flat-size mailpiece is 0.015
inch. Exhibit 551.5 is revised to reflect
this change. Effective October 15, 1992
(PB 21826 (10-15-92)).

Section 551.732 corrects from 1/25
inch to 3/16 inch the permitted distance
between a ZIP+4 barcode and the
bottom edge of the mailpiece. No notice
of this correction was published.

Part 553 is added to provide
manufacturers and vendors with
information about optional certification
of barcoding software and hardware.
Effective December 20, 1992 (PB 21828
(11-12-92)).

Section 573.274b corrects line 2 to
read “‘Class of contents, followed by
FLTS 5D BARCODE WKG” rather than
“FCM followed by FLTS 5D BARCODE
WKG” to reflect the availability of
residual sacking for second- and third-
class mail bearing 5-digit barcodes only.
No notice of this correction was
published.

Sections 611.221 and 663.123 change
the breakpoint for nonletter-size special
bulk third-class rate mail. Exhibits
611.2a, 611.2¢, 611.2f, and 611.2g reflect
the increase in special bulk third-class
rates for flats. Rates for this category
were increased because of the Postal
Service Appropriations Act for Fiscal
Year 1992. Effective 12:01 a.m., October
4, 1992 (PB 21824 (9-17-92)).

Sections 664.25, 664.431, 664.452,
664.51, 664.53, and part 665 require
mailers to use Forms 3602—-PV and
8125-PV for plant-verified drop
shipments not processed by the
Multiple Entry Point Payment System
(MEPPS). Effective December 20, 1992
(PB 21823 (9-3-92)).

Sections 917.51, 917.525, 917.527,
917.53, 917.55, and 917.56 incorporate
terms commonly used for automation-

compatible letter-size mailpiece
specifications. This revision also
provides consistency between the
requirements for automation-based bulk
rate mailings and business reply mail
(BRM). Effective December 20, 1992 (PB
21828 (11-12-92)).

DMM lIssue 46 (July 1, 1993)
General

Except as described below, no
substantive changes are intended in this
revision of the standards governing
domestic mail services. Customers and
employees who think that a substantive
change has been made in a mailing
standard may obtain an interpretation of
that standard by using the procedures in
1010.

Armed Forces Free Mail Privileges

E030.2.4 (former DMM 134.222)
extends free mail privileges for military
personnel assigned to the United States
Central Command and serving in
Somalia, Kenya, Djibouti, and adjacent
coastal waters. This privilege also
applies to service members hospitalized
from wounds or injuries received while
deployed with Operation Restore Hope.
Effective December 18, 1992 (PB 21832
(1-7-93)).

Barcode Specifications

C840.3.4 (former DMM 551.34) makes
specifications for the horizontal spacing
of bars within a barcode more
compatible with the reading capability
of Postal Service automated barcode
sorters and multiline optical character
readers. Effective April 1, 1993 (PB
21838 (4-1-93)).

Chickens

C023.3.3 and C023.3.4 (former DMM
124.632a) eliminate the rule that adult
chickens shipped by Express Mail must
be enclosed in biologically secure
containers. Effective March 21, 1993 (PB
21829 (11-26-93)).

Claims Adjudication

S010.3.5, S010.4.0, and S010.5.0
(former DMM 149.42, 149.52, 149.53,
149.61, and 149.64) transfer the
responsibility for adjudicating
indemnity claims appeals from the
former Office of Classification and Rates
Administration to the Consumer
Advocate. No notice of this revision was
published.

Congressional Mailings

A040.4.2 (former DMM 122.452a)
implements Public Law 102-392, which
restricts mailings from members of the
House of Representatives that are sent
under the congressional frank and
alternative address to the district that

elected those members. Effective
October 1, 1992 (PB 21831 (12—24-92)).

Delivery Point Barcode for Automation
Rates

C810, C830, C840, E142, E144, E147,
E148, E242, E244, E342, E344, M812,
M813, M814, M815, M816, M817,
M818, and M819 (former DMM 312.2,
313.7, 313.8, 325, 411.126, 424.843, 514,
515, 517.1, 531.1, 534, 541, 542, 545.4,
546.1, 551, 552.1, 628.21, and related
rate charts and tables) require mailers to
apply a delivery point barcode to any
letter-size mailpiece claimed at the
Barcoded rates. This change does not
affect mailings prepared for flat-size
Barcoded rates, courtesy reply mail, or
business reply mail. Business reply mail
may not bear a delivery point barcode.
The implementing changes include mail
sortation standards for both ZIP+4 rate
and letter-size Barcoded rate mailings.
Effective March 21, 1993 (PB 21837 (3—
18-93)).

Labeling List Changes

L002, L003, L004, L101, L201, L202,
L203, L701, L702, L703, L704, L705,
L706, L707, L708, L801, L802, L8803,
and L804 (former DMM Exhibits
122.63b through 122.63t) reflect changes
in mail processing operations. In LO03,
Los Angeles, CA 900, was deleted; there
were no other deletions. Effective
January 7, 1993; mandatory March 21,
1993 (PB 21832 (1-7-93)).

L803 and L804 (former DMM Exhibit
122.630 and Exhibit 122.63t) note that
customers may order distribution labels
for sites shown in these lists from the
USPS Label Printing Center in Topeka,
KS. Set numbers 006 and 007 identify
L803 and L804. When customers order
labels, the Postal Service supplies them
in lots of 300 (minimum) for each label.
To order these free labels, customers fill
in the header data on Form 1578-B,
Requisition for Facing Slips or Labels,
and write in how many labels they need
on the detail data lines. Effective
February 4, 1993 (PB 21834 (2—4-93)).

L101, L201, L701, L801, L802, and
L803 (former DMM Exhibits 122.63e
through 122.63g and 122.63m through
122.630) reflect additional changes in
mail processing operations. There were
no deletions. Effective April 1, 1993;
mandatory May 30, 1993 (PB 21838 (4—
1-93)).

Pallet Weight Minimum

MO041.4.2, M042, M043, and M044
(former DMM 445.24, 445 .44, 644.14,
Exhibit 644.1, 644.22, 644.44, 767.53,
and 767.62) allow mailers to use either
500 or 650 pounds as the minimum mail
load for all second-, third-, and fourth-
class mailings on pallets. The same
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minimum (500 or 650 pounds) applies
to all pallets in a single mailing, except
that up to 10 percent of the pallets may
contain less than the 500- or 650-pound
minimum. Effective April 1, 1993 (PB
21838 (4-1-93)).

Return Receipts

A010.4.2, A010.4.3, and S915.2.1
(former DMM 932.31) specify that if a
return receipt is used, the mailpiece
may have the return address of either
the mailer or mailer’s agent. The name
and address of the person or
organization to which the receipt is to
be returned by mail must be that of the
mailer or the mailer’s agent. Effective
April 15, 1993 (PB 21839 (4-15-93)).

SDC Pallets for Second-Class
Copalletization

MO042 and M043 (former DMM
424.861 and 445.342) allow mailers who
prepare copalletized second-class
mailings the option of preparing state
distribution center (SDC) pallets.
Effective November 26, 1992 (PB 21829
(11-26-92)).

Sexually Oriented Mail Form

C032.4.1 and C032.6.4 (former DMM
123.541, 123.543, and 123.565) require
postmasters to send all completed
Forms 2201, Application for Listing
Pursuant to 39 USC 3010, to the
National Customer Support Center.
Effective February 18, 1993 (PB 21835
(2-18-93)).

Sharps and Medical Devices

C042.8.5, Exhibit C042.8.5a, and
Exhibit C042.8.5h (former DMM section
124.385, Exhibit 124.385a, Exhibit
124.385h, section 124.382e, and section
124.388) incorporate new labeling and
manifesting standards for mailing
sharps and other medical devices. These
standards reduce the paperwork
required for mailing this material
without compromising safety standards.
Effective March 21, 1993 (PB 21829 (11—
26-92)).

Stickers on Publications

C200.4.3 (former DMM 429.14)
permits stickers as acceptable additions
to second-class publications. The
stickers may be of any shape, but they
must be affixed completely to the front
cover. They may be used for any
purpose, including advertising. Effective
April 1, 1993 (PB 21838 (4-1-93)).

Tray Availability for Automation Rate
Mail

MO033 (former DMM 561.2) allows
mailers to tray pieces more than 4%>
inches high or 10%z inches long in
standard managed mail (MM) trays if

extended MM trays are not available.
Mailers are also allowed to use sacks
instead of trays for presorted automation
rate mailings of First-, second-, and
third-class letter-size mail. Effective
January 21, 1993 (PB 21833 (1-21-93)).

ZIP+4 Barcoded Flats Option

E145, E245, E345, M823, M825
(former DMM 325.12, 424.62, 445.223,
445.224, 445,233, 445.234, 445.243,
445.25, 445.323, 445.324, 445.333,
445.334, 445.343, 445.35, 445.42,
445.432, 445.433, 516, 571.1, 571.2,
571.3,572.14,572.22,572.231, 574.1,
574.3,575.2,575.3, 576.2, 576.3, 576.4,
578.1,578.2, 578.3, 628.22, 644.1,
644.42, 644.43, and 644.44) add an
optional preparation method that
requires a finer sort of flat-size ZIP+4
Barcoded rate mailings into 5-digit
packages that are 100 percent ZIP+4
barcoded or delivery point barcoded
and 5-digit packages that are not
barcoded. This option requires that
mailers suppress the printing of any
barcode on pieces in the nonbarcoded 5-
digit packages. Effective January 21,
1993 (PB 21833 (1-21-93)).

ZIP+4 Barcoded Flats, 85 Percent Rule

E145, E147, E245, E345 (former DMM
516.31 and 574.32) temporarily relax the
85 percent ZIP+4 or delivery point
barcode standard for barcoded flats
mailings. There are two options for
preparing these mailings. Under the first
option, at least 85 percent of the pieces
in a mailing must have a correct ZIP+4
or delivery point barcode. All other
pieces must have a 5-digit barcode.
Under the first option, mailers may
qualify Barcoded flats rate mailings if at
least 80 percent of the pieces in the
mailing have a ZIP+4 or delivery point
barcode and all remaining pieces have
5-digit barcodes. This temporary
standard expires on October 1, 1993.
Under the second option, flats must be
more finely sorted at the 5-digit level
and barcodes must be suppressed in
certain cases. There is no minimum
percentage of ZIP+4 or delivery point
barcoded pieces to qualify. Under this
second option, mailers must prepare
two types of 5-digit packages: 5-digit
packages with 100 percent of the pieces
ZIP+4 or delivery point barcoded and 5-
digit packages with no barcodes of any
kind. Under the second option the
standards do not change. Effective April
1, 1993 (PB 21838 (4—1-93)).

Zone Chart Exhibit
Exhibit E450.1.5 (former DMM
Exhibit 722.44) corrects several zone

chart label numbers. Effective March 21,
1993 (PB 21830 (12-10-92)).

DMM lIssue 47 (April 10, 1994)

Barcoded Flats, ADC Sacks

M823.4.7e and the title of L101 clarify
that second- and third-class flat-size
Barcoded rate mailings may be sorted to
ADC sacks using the ADC list in L101.
Effective November 25, 1993 (PB 21855
(11-25-93)).

Checks for Bulk Mail

P040.5.5 (renumbered as P040.5.6)
allows business mail entry units to
accept checks for bulk mail. Effective
September 2, 1993 (PB 21849 (9-2-93)).

Classroom Publications

E273.1.4 (renumbered as E270.5.4)
and P013.3.3 clarify procedures for
computing postage for outside-county
rate classroom publications. Effective
December 9, 1993 (PB 21856 (12-9-93)).

Combined Rate Mailings

E238, E312, M041, M042, M043,
M201, M202, M203, M302, M303, P014,
and P760 allow second- and third-class
mailers to prepare combined mailings of
regular rate and special rate mailpieces.
Effective November 11, 1993 (PB 21854
(11-11-93)).

Contents Identifier Codes

Exhibit M032.1.3a and Exhibit
MO032.1.3c are added to show the format
and three-digit contents identifier codes
for barcoded sack and tray labels.
Effective May 13, 1993 (PB 21841
(5-13-93) and 21845 (7-8-93)).

Digest-Size Flats, Barcode Discounts

C820.1.4 is revised to include the
dimensions for digest-size flat mail
under the processing category of flats to
allow mailers to receive discounted
rates and enhanced service for this mail.
Effective November 1, 1993 (PB 21851
(9-30-93)).

Enclosures, Second-Class Mail

C200.3.0 permits a single sheet of
printed matter containing information
related exclusively to a receipt or order
(or request) for a subscription to a
second-class publication to be included
with the receipt or order (or request).
Effective August 19, 1993 (PB 21848 (8-
19-93)).

Facsimiles

P012, P040, P100, P200, P300, and
P400 clarify the correct approval and
use of facsimile mailing statements.

Effective November 25, 1993 (PB 21855
(11-25-93)).

Labeling List Changes

L201, L202, and L203 reflect that all
second-class operations for the Chicago
area were moved to the Chicago Second-
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Class Metro Processing Facility at the
Chicago Bulk Mail Center. Effective May
29, 1993; mandatory July 18, 1993 (PB
21841 (5-13-93)).

L0O01, LOO3, L004, L101, L201 through
L203, L701 through L708, and L801
through L804 reflect changes in mail
processing operations. In L203, 995-999
(AK) was deleted; in L705, 006—007, 009
(BMC New Jersey NJ 100002) and 006—
007, 009 (BMC Jacksonville FL 320993)
were deleted; in L706, 995-999 was
deleted; and in L707, 995-999 was
deleted. Effective October 14, 1993;
mandatory December 18, 1993 (PB
21852 (10-14-93); PB 21855 (11-25-
93)).

L002 is revised to consolidate and
replace L002, LO03, and L004. This list
consolidates all labeling requirements
for unique 3-digit ZIP Code prefix
offices, SCFs serving a single 3-digit ZIP
Code area, and SCFs serving more than
one 3-digit ZIP Code area. Effective
April 10, 1994 (PB 21855 (11-25-93)).

L002, L702, L704, L7086, L803, and
L804 reflect additional changes in mail
processing operations. Effective
December 23, 1993; mandatory March 1,
1994 (PB 21857 (12-23-93)).

Mail Security

G011 references Administrative
Support Manual 274, which now
contains the rules on mail security
formerly in G012. Effective January 6,
1994 (PB 21858 (1-6-94)).

Mailing Statements, Third-Class Carrier
Route and ¥s Presort

D300, M302, and M303 allow third-
class mailers to report a carrier route
presort mailing and a separate 35 presort
rate mailing on the same mailing
statement if (1) the mailings are
presented at the same time and are part
of the same job; (2) the “‘Carrier Route
Presort” or “CAR-RT SORT”
endorsement is placed only on carrier
route rate pieces. Effective November
11, 1993 (PB 21854 (11-11-93)).

Meter Date Corrections, Barcoded Mail

P030.4.12 allows mailers to correct
meter dates with ink jet printers on
preaddressed letter-size mailpieces in
barcoded mailings as an alternative to
redating with a .00 postage meter
impression. Effective August 19, 1993
(PB 21848 (8—-19-93)).

Optional Endorsement Line, EX3C,
BBM/SPMS

MO013.1.2, M013.2.1, M013.2.4, and
M303.1.6 allow format exceptions for
mailings in the External Third-Class
Mail (EX3C) measurement system or
Bulk Business Mail/Service
Performance Measurement System

(BBM/SPMS). Effective December 9,
1993 (PB 21856 (12—9-93)).

Palletization by Type

MO040 allows mailers to palletize all
eligible mailings of the same
preparation type produced at a single
location. Effective September 2, 1993
(PB 21849 (9—2-93)).

Penalty Indicia

EO60 revises use of the standard
penalty indicia; most agencies may no
longer use the indicia. Effective October
1, 1993 (PB 21858 (1-6-94)).

Perforating Stamps

P022 is corrected to restore the
standard for marking postage stamps
with perforation holes. Effective July 1,
1993 (PB 21852 (10-14-93)).

Permit Imprint, Enclosures

P040.1.7 clarifies that an enclosure
may bear a permit imprint if postage for
neither the host piece nor the enclosure
is paid by that permit imprint, and if the
enclosure is not prohibited by other
DMM standards. Effective January 6,
1994 (PB 21858 (1-6-94)).

Permit Imprint, Priority Mail Drop
Shipment

P072.2.4 allows the Priority Mail
portion of a Priority Mail drop shipment
to be paid by permit imprint under the
Manifest Mailing System, Optional
Procedure Mailing System, or Alternate
Mailing Systems. Effective August 19,
1993 (PB 21848 (8-19-93)).

Preferred Postage Rate Changes

E419, R200, R300, and R400 reflect
changes to some preferred postage rates
under the Revenue Forgone Reform Act
signed into law on October 28, 1993.
These rates changed effective 12:01
a.m., November 21, 1993. Effective
November 21, 1993 (PB 21854
(11-11-93)).

Privately Printed Forms

S900 amends requirements for
customers who print forms privately for
accountable mail. Effective January 6,
1994 (PB 21858 (1-6-94)).

Residual Mail, ZIP+4 and Barcoded

M810, M820, and new L805 revise
tray labeling standards for residual mail
in letter-size ZIP+4 rate mailings and
the tray and sack label standards for
letter-size and flat-size Barcoded rate
mailings. Effective December 23, 1993
(PB 21857
(12-23-93)).

Rigid Flats

C820.4.1 allows some rigid flat-size
mailpieces to qualify for ZIP+4

Barcoded rates for flats. Effective
December 23, 1993 (PB 21857 (12-23—
93)).

Second-Class Entry

D230 changes procedures for the
application for second-class additional
entry, reentry, or special rate requests.
Effective December 9, 1993 (PB 21856
(12-9-93)).

Stamp Conversion

P014.1.7 revises procedures for
converting stamps into metered postage
or permit imprint advance deposit
accounts. Effective September 16, 1993
(PB 21850 (9—-16-93)).

USPS Penalty Mail

E060 revises USPS use of the standard
penalty indicia, penalty permit imprint,
and penalty business reply mail.
Effective January 20, 1994 (PB 21859
(1-20-94)).

DMM lIssue 48 (January 1, 1995)
New Postal Rates and Fees

Module R reflects changes in
domestic postal rates and fees for
various classes and services as directed
by the Board of Governors of the United
States Postal Service on
recommendations from the Postal Rate
Commission. As requested by the Board
on December 12, 1994, the USPS
implemented these changes at 12:01
a.m. on Sunday, January 1, 1995.
Special Postal Bulletin 21883A (1-1-95)
was the first official document to
contain full charts of these new
domestic postal rates and fees. Effective
January 1, 1995 (PB 21883A (1-1-95)).

Address Adjustments

F010.2.0 clarifies the types of
adjustments to mailing addresses that
the USPS may make and the time
periods for delivering mail improperly
addressed because of these adjustments.
Effective December 12, 1994 (PB 21882
(12-8-94)).

Barcoded Tray Labels

M032.1.0 shows the correct minimum
and maximum length for tray labels.
Effective August 4, 1994; mandatory
October 8, 1994 (PB 21873 (8—4-94)).

Carrier Route—APO/FPO

M102.3.2, M103.3.2, M203.3.2,
M303.3.7, M403.4.2, and M406.2.2
permit mail meeting eligibility
standards in E132, E230, E333, or E414
that is addressed to military post offices
overseas to be eligible for carrier route
presort rates. Effective September 1,
1994 (PB 21875 (9—-1-94)).
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Carrier Route—Information Codes

MO013, M014, and M303 reflect new
formats for carrier route identifiers in
the Address Management System ZIP+4
Data Base (AMSII). Effective June 9,
1994; mandatory September 2, 1995 (PB
21869 (6—9-94)).

Carrier Route—Sack, Tray, Pallet Labels

M031.5.0, M102.3.0, and M203.3.3
standardize the route abbreviations for
the second line of carrier route sack,
tray, and pallet labels. The abbreviations
are consistent with the format for carrier
route identifiers in the new Address
Management System ZIP+4 Data Base
(AMSII). Effective September 29, 1994,
mandatory September 2, 1995 (PB 21877
(9—29-94)).

Controlled Substances

C023.6.8 and C023.6.9 remove a
provision that restricts use of the mails
to carry prescription medicine
containing narcotic drugs. This revision
is in accord with the Controlled
Substances Act, 21 U.S.C. 801 et seq.,
and its implementing regulations in 21
CFR 1300 et seq. Effective October 5,
1994 (PB 21879 (10-27-94)).

DBMC Parcels Bedloading

E450.2.1 sets a minimum volume for
presenting bedloaded parcels at the
destination bulk mail center (DBMC)
parcel post rates. Effective March 31,
1994 (PB 21864 (3—31-94)).

Deposit and Delivery of Mail

D042.1.7, D500.4.0, D910, D920,
D930, P070.6.2, S911.4. 1, S912.3.0,
$913.3.0, S915.3.0, S916.3.0, S917.3.0,
$921.4.0 revise standards for the deposit
of mail by Express Mail or Priority Mail
drop shipment, the delivery of
accountable mail, and the conditions of
post office box service, general delivery,
and firm holdout service. Effective July
3, 1994 (October 2, 1994, for D042.1.7
and D930.2.0) (PB 21870 (6—23-94)).

D042.1.7 and D920.1.0 correct
references to the 5-day retention period
for Express Mail after notice to the
addressee, include a statement affirming
the availability of caller service to
former firm holdout customers, and
include the authority for postmasters to
except former firm holdout customers
from the otherwise applicable
requirement that their mail show a post
office box (caller service) number in the
address. Effective October 2, 1994 (PB
21873 (8—4-94)).

Destination SCFs

E350.6.1 corrects a reference error to
destination sectional center facilities
(DSCFs) listed in L0O02. Effective June
23,1994 (PB 21870 (6—23-94)).

Detached Address Labels

A060 standardizes the different uses
of detached address labels. Effective
December 13, 1994 (PB 21877 (9-29—
94)).

Drop Shipment Endorsement—Metered
Mail

D072.4.2 provides authorized
alternative formats for markings on
dropshipped metered mail. Customers
may print a numeric ZIP Code in place
of the mailing office name, or they may
abbreviate the endorsement if desired.
Effective September 29, 1994 (PB 21877
(9—29-94)).

Express Mail Claims

S010.2.12a(3) corrects the amount
shown for the maximum payable
indemnity for nonnegotiable documents
for Express Mail that cannot be
reconstructed from $50,000 to $5,000.
Effective with DMM issue 47 (4-10-94)
(PB 21869 (6—9-94)).

Label Abbreviations

M031.4.9, M042.5.0, and M043.5.5
eliminate inconsistencies in the
abbreviations authorized for the second
line information on pallet labels.
Effective July 7, 1994 (PB 21871 (7-7—
94)).

Labeling List Changes

L203 and L803 correct typographical
errors found after the printing of DMM
issue 47 (4-10-94). Postal Bulletin
21852 (10-14-93) correctly showed the
labeling changes for L203 and L803.
Effective October 14, 1993; mandatory
December 18, 1993 (PB 21867 (5-12—
94)).

I)_)002, L101, L201, L203, L701, L7086,
L707, L801, L802, L803, and L804
reflect changes in mail processing
operations. Effective June 23, 1994;
mandatory August 20, 1994 (PB 21870
(6—23-94)).

L102, ADC Labeling List for Presorted
Priority Mail, is added to show the area
distribution centers (ADCs) handling
Presorted Priority Mail. Effective July 7,
1994 (PB 21871 (7-7-94)).

L002 and L102 correct typographical
errors published in Postal Bulletin
21870 and 21871, respectively. Effective
August 4, 1994 (PB 21873 (8—4-94)).
L002, L101, L102, L701, L702, L703,
L704, L705, L708, and L804 reflect
changes in mail processing operations.
Effective October 1, 1994; mandatory
November 12, 1994 (PB 21876 (9-15—
94)).

I)_)101 and L701 correct information
published in Postal Bulletin 21876 (9—
15-94). Effective September 29, 1994;
mandatory November 12, 1994 (PB
21877 (9-29-94)).

L002, L101, L201, L203, L701, L706,
L801, and L803 reflect changes in mail
processing operations. Effective
November 10, 1994; mandatory January
7, 1995 (PB 21880 (11-10-94)).

L002 and L701 reflect changes in mail
processing operations. Effective
November 24, 1994; mandatory January
14, 1995 (PB 21881 (11-24-94)).

Machinable Parcels—3/5 Presort

E332, M302, and M305 clarify
language for the rate eligibility
standards that apply to machinable
parcels prepared to qualify for the third-
class 3/5 presort rate. Effective August
4,1994 (PB 21873 (8—-4-94)).

Merchandise Return Service—Pickup
Service

D010.2.0, S923.3.2, and S923.5.6
allow shippers using merchandise
return service to authorize pickup
service for their customers and indicate
the applicable pickup fee to be included
with the other postage and fees paid
when the mail is returned. Effective
May 26, 1994 (PB 21868 (5—26—94)).
Military Mail

E060.5.6 and E060.5.7 authorize
postage-penalty mail for a military unit
engaged in hostile operations or
operating under arduous conditions.
Effective May 26, 1994 (PB 21868 (5—
26-94)).

Money Orders

S020 reorganizes and consolidates
existing standards and removes internal
postal procedures. Effective January 1,
1995 (PB 21873 (8—4-94)).

Official Mail

E060 reflects the change in postage
payment for federal agencies since
October 1, 1993 (through January 1,
1995, for a few exempted agencies), that
all mail from federal agencies placed in
a collection box or presented to a
delivery employee must bear stamps,
meter strips, or have meter impressions
directly on the mail. Effective January 1,
1995 (PB 21882 (12-8-94)).

Palletized Mailings

M042.4.1 and M042.5.3 allow second-
class mailers to prepare 5-digit pallets
with a minimum load of 250 pounds
each in mailings of palletized packages.
These pallets need not be considered
when determining whether a mailer
exceeds the allowable 10 percent limit
for all other pallets in a mailing that
may weigh less than a minimum of 500
or 650 pounds. Effective January 20,
1994 (PB 21859 (1-20-94)).

E230.1.4 adds information contained
in former DMM 424.813 and
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inadvertently omitted when DMM issue
46 was released on July 1, 1993.
Effective September 15, 1994 (PB 21876
(9-15-94)).

Penalty Meters

E060.8.1 (renumbered as E060.7.1)
corrects the internal references because
of previous renumbering when DMM
issue 46 was released (7-1-93). Effective
July 7, 1994 (PB 21871 (7-7-94)).

Priority Mail Presort

L102 and M101.2.0 extend eligibility
for Presorted Priority Mail rates to
pieces presorted to area distribution
center (ADC) destinations. Effective July
7,1994 (PB 21871 (7-7-94); PB 21873
(8-4-94)).

Private Express Statutes

G011.4.6 and G011.4.7 reflect the shift
of administrative responsibilities for the
Private Express Statutes from the Postal
Inspection Service to the Chicago Rates
and Classification Service Center.
Effective November 24, 1994 (PB 21881
(11-24-94)).

Second-Class Mail—Postage Payment

P200 removes duplicate information
about documentation and the
Centralized Postage Payment (CPP)
System. Effective January 1, 1995 (PB
21868 (5—-26-94)).

Special Rates—Eligibility Restrictions

E370.5.0 retains existing restrictions
on advertising for insurance, travel, and
financial promotions. The Postal Service
will delay implementation of standards
for special bulk third-class content-
based restrictions enacted in the
Revenue Forgone Reform Act published
in Postal Bulletin 21867 (5-12-94).
Effective August 18, 1994 (PB 21874 (8-
18-94)).

Special Rates—Second- and Third-Class
Mail

R200.2.0, R200.3.0, R200.4.0, and
R300.6.0 were revised to reflect annual
changes for special rates as mandated by
the Revenue Forgone Reform Act signed
into law on October 28, 1993. The Postal
Service Board of Governors directed
implementation of these changes for
12:01 a.m. on October 2, 1994. Effective
October 2, 1994 (PB 21871 (7-7-94)).

Special Rates—Second-Class
Publications

E270.2.3 and E270.5.4 include
standards defining the rate applicable to
the advertising portion of second-class
publications authorized to claim
nonprofit or classroom rates. Effective
October 13, 1994 (PB 21878 (10-13-94);
PB 21880 (11-10-94)).

Third-Class Mail—3/5 Presort, Carrier
Route, and Walk-Sequence

E332.1.4, E333.1.3, E334.1.4, and
P300.2.1 align reporting standards with
similar standards revised under Postal
Bulletin 21854 (11-11-93). Effective
May 26, 1994 (PB 21868 (5—-26—94)).

Undeliverable Mail

FO010 corrects typographical errors in
DMM issue 47 (4—10-94) to show USPS
procedures for handling undeliverable
First-Class Mail, Priority Mail, and
Express Mail during months 13 through
18 after the expiration of a forwarding
order. Effective May 26, 1994 (PB 21868
(5-26-94); PB 21869 (6—9-94)).

Voting Registration Officials

E370.3.0 and E370.5.0 are revised as
a result of the enactment of Public Law
103-31, the National Voter Registration
Act of 1993, and the addition of section
3629 to title 39, United States Code. The
revision authorizes voting registration
officials to mail certain third-class
matter at the special bulk third-class
rates. Effective January 1, 1995 (PB
21882 (12—-8-94)).

Walk-Sequenced Third-Class Mail

M304.1.3 and M304.3.2 require an
identifying marking on each piece of
walk-sequenced bulk third-class mail.
Effective December 10, 1994 (PB 21875
(9-1-94)).

ZIP+4 Barcoded Mailings—AADC Trays

M815.3.4c changes the position of the
term LTRS on the second line of
qualifying tray labels for AADC trays to
be consistent with other tray labels.
Effective June 12, 1994 (PB 21865 (4—
14-94)).

ZIP+4 Barcoded Mailings—Residuals

E240, E340, E350, M013, M020,
M812, M813, M814, M815, and M816
change the standards for preparing the
residual portion of second- and third-
class letter-size automation rate
mailings. This revision includes an
optional procedure for preparing the
residual portion of First-Class ZIP+4
and barcoded letter-size mail and
changes to Line 2 of AADC tray labels
for letter-size mail. Effective May 8,
1994; mandatory June 12, 1994 (PB
21864 (3—31-94); PB 21865 (4-14-94)).

DMM lIssue 49 (September 1, 1995)
Addressing—Z4CHANGE

A950.1.3, A950.3.1, and A950.3.2
permit mailers to use a new process
called ZACHANGE for address matching
and coding to qualify address lists for
automation mailings. Effective May 11,
1995 (PB 21893 (5-11-95)).

Annual Fees—Advance Payment

E110.6.1, E312.2.6, E312.2.7,
E411.4.0, E412.4.1, E412.4.2, E416.2.0,
$922.3.3, and S923.3.1 clarify the
standards for advance payment of
annual permit, mailing, and accounting
fees. Effective January 5, 1995 (PB 21884
(1-5-95)).

Barcoded Mail—*‘Heavy”’ Letters

C810.1.5, C810.2.3, C840.2.2,
C840.2.3, C840.2.9, C840.6.2, C840.6.3,
E144.1.2, E144.1.3, E144.1.4, E144.1.5,
E144.1.6, E147.1.1, E244.1.2, E244.1.3,
E244.1.4, E244.1.5, E244.1.6, E344.1.2,
E344.1.3, E344.1.4, E344.1.5, E344.1.6,
M814.1.9, M815.1.7, M816.1.7, and
R100 reflect changes for USPS testing
and accepting barcoded letter mail
exceeding 3.0 ounces as follows: First-
Class and second-class rates (between
3.0 and 3.4383 ounces), regular bulk
third-class rates (between 3.0 and
3.3071 ounces), and special bulk third-
class rates (between 3.0 and 3.4383
ounces). Effective January 16, 1995 (PB
21884 (1-5-95); PB 21886 (2—2-95)).

Barcoded Mail—Pieces Without DPBCS

C840.2.2, C840.2.4, C840.6.0,
C840.7.1, E142.1.1, E142.1.3, E144.1.1,
E144.1.4,E144.2.1, E144.2.2, E144.2.3,
E145.1.1, E145.1.2, E145.1.4, E145.2.1,
E145.2.2, E147.1.1, E147.1.2, E147.1.3,
E147.1.6, E148.1.1, E148.1.3, E149.1.1,
E149.1.2, E149.1.4, E242.1.1, E242.1.2,
E242.1.3, E242.1.6, E242.2.1, E242.2.2,
E244.1.1, E244.1.3, E244.1.4, E244.2.1,
E244.2.2, E244.2.3, E245.1.1, E245.1.2,
E245.1.4, E245.2.1, E245.2.2, E245.2.3,
E342.1.1, E342.1.2, E342.1.3, E342.1.6,
E342.2.1, E342.2.2, E344.1.1, E344.1.3,
E344.1.4,E344.2.1, E344.2.2, E344.2.3,
E345.1.1, E345.1.2, E345.1.4, E345.2.1,
and E345.2.2 consolidate and clarify the
standards for pieces in Barcoded rate
letter-size mailings, particularly for
pieces without a delivery point barcode
(DPBC) that must have a barcode clear
zone. To qualify for any automation
rate, any piece with a barcode window
must have a DPBC appearing through
that window. Lower right ZIP+4
barcodes are permitted only in mailings
where the DPBC appears in the lower
right corner of the pieces. The
abbreviation “DPBC” replaces the term
“delivery point barcode[d]’ throughout
these revised sections. Effective March
2, 1995 (PB 21888 (3—-2-95)).

BRM Format

S$922.6.7 shows that the business
reply mail (BRM) format element
“FIRST-CLASS MAIL PERMIT NO.”
requires a hyphen between “FIRST”” and
“CLASS.” Effective April 13, 1995 (PB
21891 (4-13-95)).
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BRMAS Cards

$922.7.2 clarifies the application of
the aspect ratio standard to card-size
mailpieces prepared for return under
the Business Reply Mail Accounting
System (BRMAS). Effective February 2,
1995 (PB 21886 (2—2-95)).

Carrier Release Endorsement

D042.7.0, M011.4.1, and M011.4.3
clarify current policy for placing the
endorsement used with the carrier
release program. Effective February 2,
1995 (PB 21886 (2—2-95)).

Carrier Route Presort—Traying Letters

E230.2.1, E230.7.2, E230.8.2,
E333.3.1, E334.1.4, M203.1.4, M203.2.2,
M203.3.1, M203.3.2, M203.3.3,
M203.3.4, M302.1.2, M302.3.1,
M302.4.1, M302.4.2, M302.4.3,
M303.1.2, M303.2.2, M303.2.5,
M303.3.1, M303.3.2, M303.3.3,
M303.3.4, M303.3.5, M303.3.6, and
M303.4.2 permit mailers to use trays for
second- and third-class carrier route
presort mailings of letter-size pieces.
The use of trays instead of sacks for
carrier route presort letter-size mail does
not extend to the provisions in M040 for
palletization of sacks. M308 is deleted.
Effective March 2, 1995 (PB 21888
(3—-2-95)).

Forms 3541-C and 3541-E

Exhibits E216.5.1 and E216.5.2
(Forms 3541-C and 3541-E,
respectively) are eliminated and the
forms are published in the Postal
Bulletin for local reproduction. Effective
July 20, 1995 (PB 21898 (7—20-95)).

Forwarding—Official Orders

F020.2.6 clarifies the standards for
forwarding mail to persons relocating
because of official military orders.
Effective February 2, 1995 (PB 21886
(2—2-95)).

Fourth-Class Mail—Commingling Zone-
Rated Pieces

MO044.3.5, M044.4.6, M401.2.0,
M402.1.3, M406.1.2, M407.1.5,
M407.2.1, M407.3.1, M407.3.2, and
M408.1.0 include consolidated
standards under which mailers of zone-
rated fourth-class mail may commingle
correctly presorted pieces for different
zones in the same sack or on the same
pallet. The documentation provided
with such mailings must enable
verification of postage computation and
payment. Effective February 2, 1995 (PB
21886 (2—2-95)).

Hazardous Matter

C023 reorganizes and clarifies
(without substantive changes) the
standards for mailing hazardous matter.

Effective April 27, 1995 (PB 21892
(4-27-95)).

Labeling Instructions

MO073.3.2, M101.2.9, M102.3.2,
M103.3.2, M201.3.2, M202.3.2,
M203.3.2, M302.3.7, M303.3.7,
M305.2.3, M402.3.2, M403.4.2,
M404.3.2, M406.2.2, M812.2.2,
M813.3.3, M814.2.2, M815.3.3,
M816.3.3, and M823.4.7 consolidate the
instructions for Line 1 information on
labels for sacks and trays of military
mail prepared for carrier route and 5-
digit presort levels. A single instruction
is added to M031.1.2, which is cited in
the above-referenced sections to replace
previous detailed wording. Effective
March 2, 1995 (PB 21888 (3—2-95)).

Labeling List Changes

L101, L803, and L804 reflect changes
in mail processing operations. Effective
February 2, 1995; mandatory April 1,
1995 (PB 21886 (2—-2-95)).

L102, L201, L202, L203, L701, L702,
L703, and L704 reflect changes in mail
processing operations. Effective May 25,
1995; mandatory July 22, 1995 (PB
21894 (5-25-95)).

LO02, L101, L102, L201, L202, L203,
L701, L702, L703, L704, L705, L706,
L707, L708, L801, L802, L803, and L804
reflect changes in mail processing
operations. Mailers must comply with
these changes by July 8, 1995. Effective
July 1, 1995; mandatory July 8, 1995 (PB
21895 (6—8-95)).

Merchandise Samples—Bound Printed
Matter

E414.1.4b clarifies that merchandise
samples mailed with bound printed
matter must promote either the sale of
such merchandise or the sale of such
merchandise and the bound printed
matter. Effective February 2, 1995 (PB
21886 (2—2-95)).

Miscellaneous Revisions

C840.2.2 and C840.2.5 exempt
address block delivery point barcoded
pieces from the requirement of a
reserved barcode clear zone in the lower
right corner. C840.4.2 corrects the
formula for determining print
reflectance difference (PRD). S922.7.2
specifies the type of card stock
permitted under the Business Reply
Mail Accounting System (BRMAS).
E147.1.1, M203.1.0, M203.2.0,
M203.3.0, M302.3.0, M303.2.0, and
M303.3.0 reconcile revisions to those
sections made in Postal Bulletin 21888.
Effective May 11, 1995 (PB 21893 (5—
11-95)).

Money Orders—Payment

S$020.1.3 permits automated teller
machine (ATM) debit cards as an
acceptable payment method for money
orders bought at certain post offices.
Effective February 2, 1995 (PB 21886 (2—
2-95)).

Money Orders—Replacement

$020.1.5 clarifies the requirement for
a customer to return both the negotiable
portion of the money order and the
matching customer receipt in order to
replace a spoiled money order at no
extra charge. Effective March 2, 1995
(PB 21888 (3—2-95)).

Optional Endorsement Lines

MO013.2.3 gives mailers more
flexibility in using an optional
endorsement line (OEL) to identify
package presort. The current standard
that nothing may appear above the OEL
except an address block barcode
remains in force, but this revision
allows the barcode to appear above and
to the right of the OEL. Address
characters, sort marks, and other mailer-
applied information are permitted to the
right of the OEL on the third and lower
lines below the OEL. Effective March 2,
1995 (PB 21888 (3—2-95)).

Palletization Authorization

MO041, M042, M043, and M044 revise
authorization and preparation standards
for mail presented on pallets. Effective
July 20, 1995 (PB 21898 (7—20-95)).

Permit Imprint Revocations

P040.1.6 (renumbered as P040.1.8 and
amended earlier by Postal Bulletin
21892 (4-27-95)) increases from 12 to
24 months the period of nonuse allowed
for a permit imprint before the USPS
revokes the authorization. Effective July
9, 1995 (PB 21896 (6—22-95)).

Plant-Verified Drop Shipment

P750.1.0, P750.2.0, and P750.3.0
eliminate the requirement for mailers to
submit written requests to mail under a
plant-verified drop shipment (PVDS)
postage payment system. Effective July
6, 1995 (PB 21897 (7—6-95)).

Polywrapped Barcoded Flats

C820.2.1 is revised to permit
authorized mailers to use USPS-certified
polywrap materials for Barcoded rate
flat mailings. Effective July 8, 1995 (PB
21899 (8-3-95)).

Postage Meters

P030 strengthens administrative

controls on postage meters to minimize

meter misuse. Effective June 30, 1995
(PB 21896 (6—-22-95)).
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Priority Mail Rates

Exhibit R100.10.0a and Exhibit
R100.10.0b reflect changes in certain
Priority Mail rates that were
recommended by the Postal Rate
Commission on June 7, 1995, and
adopted for implementation on August
27,1995, by the Governors of the Postal
Service. Effective August 27, 1995 (PB
21900 (8-17-95)).

Rate Application and Computation

P013.1.1, P013.1.2, P013.1.3,
P013.1.4, P013.1.5, P013.1.6, P013.2.1,
P013.2.2, P013.2.3, P013.2.4, P013.2.5,
P013.4.1, P013.4.2, P013.4.3, P013.5.1,
P013.5.2, P013.5.3, P013.5.4, P013.5.5,
P013.5.6, P013.5.7, P013.6.0, P013.7.3,
P013.7.4, P013.7.5, P013.7.6, P013.7.7,
P013.8.1, P013.8.2, P013.8.3, P013.8.4,
P013.8.5, P013.9.1, P013.9.2, P013.9.3,
P013.9.4, P013.9.5, and P013.9.6 reflect
revisions and consolidation. P013.1.2¢c
clarifies the term “intermediate”
postage figures for purposes of
rounding; P013.1.4, P013.1.5, and
P013.1.6 consolidate standards for
affixing postage; P013.2.1, P013.2.2,
P013.2.3, P013.2.4, P013.2.5, and
P013.6.0 accommodate standards for
Express Mail and flat-rate envelopes;
P013.4.1, P013.4.2, and P013.4.3 reflect
changes in the third-class single-piece
rate structure and bulk rate breakpoints
from the January 1, 1995, rate
implementation. These revisions make
no changes to basic policy on
computation or postage payment.
Effective March 2, 1995 (PB 21888 (3—
2-95)).

RCSC Directory

G042 updates addresses, telephone
numbers, and ZIP Code ranges served
for several business mail entry units and
rates and classification service centers
(RCSCs). Effective April 13, 1995 (PB
21891 (4-13-95)).

Second-Class Mail—Contents

A010.7.1, A010.7.2, A010.7.3, and
A010.7.4 are added; C200 is revised and
reorganized; and E211.3.0, E211.7.3,
E211.9.0, E211.11.2, P070.2.0, and
P200.1.7 clarify the types of material
and supplements mailable at second-
class rates. A200 is deleted. Effective
March 27, 1995 (PB 21889 (3—-16-95)).

Second-Class Mail—Copalletization

MO042.5.9 facilitates copalletizing of
short-run second-class publications to
reduce mailers” costs and decrease
USPS handling. Effective March 16,
1995 (PB 21889 (3—16-95)).

Second-Class Mail—Form 3526, Permit
Imprints, Key Rates

E216.4.3 modifies the publishing
requirements for Form 3526, Statement
of Ownership, Management, and
Circulation, to allow flexibility in
selecting the issue in which the required
information is printed; P040.1.6,
P040.1.7, P040.1.8, P040.1.9, P040.2 .4,
P040.3.5, P040.4.1, P040.4.2, P040.5.3,
P040.5.4, and P040.5.6 relax conditions
under which a company permit imprint
may be used; P200.3.5 eliminates on
November 1, 1995, the use of key rates
for publications. Effective June 2, 1995
(PB 21892 (4-27-95)).

Special Rates—Content Restrictions

E370.5.0 implements additional
requirements on material mailed at the
special bulk third-class rates, effecting
statutes enacted by the Treasury, Postal
Service, and General Appropriations
Acts for 1994 and 1995 that establish
content-based restrictions on
advertisements, promotions, and offers
for certain products mailed at the
special bulk third-class rates. Effective
October 1, 1995 (PB 21893 (5-11-95)).

Special Rates—Form 3623

E370.8.1 and E370.8.3 reflect
procedural changes in the filing of Form
3623, Application for Special Bulk
Third-Class Rates at Additional Mailing
Office. Effective February 2, 1995 (PB
21886 (2—2-95)).

Special Rates—Rate Increases

R200.2.0, R200.3.0, R200.4.0,
R300.6.0, R300.7.0, R300.8.0, and
R400.6.0 reflect increases in certain
special postage rates mandated by the
Revenue Forgone Act signed into law on
October 28, 1993. Effective October 1,
1995 (PB 21897 (7—6-95); PB 21899 (8—
3-95)).

Stamped Envelopes

P022.2.1 deletes Exhibit P022.2.1,
Nondenominated Postage (transferred to
the DMM Utilities). R000.1.0 and
R000.2.0 amend the listing and prices of
stamped envelopes. Effective February
16, 1995 (PB 21887 (2-16-95)).

Third-Class Mail—Residual Carrier
Route

E333.1.3, E333.3.1, M303.2.0,
M303.3.0, M303.4.1, and M303.4.2
clarify the preparation of the residual
portion of carrier route presort bulk
third-class mailings. Effective January 5,
1995 (PB 21884 (1-5-95)).

Third-Class Mail—SCF Sack

MO020.1.4f permits bulk third-class
mailers to prepare one sectional center
facility (SCF) sack containing fewer than

125 addressed pieces or less than 15
pounds of addressed pieces for a 3-digit
ZIP Code area served by the origin SCF.
Effective June 22, 1995 (PB 21896
(6—22-95)).

Verified Delivery

S912.1.4 clarifies the use of verified
delivery receipts. Effective February 16,
1995 (PB 21887 (2—16-95)).

Walk-Sequence Mail

M020.2.1, M202.1.4, M203.1.4,
M203.1.5, M203.2.2, M203.2.6,
M203.3.3, M303.1.4, M303.1.7,
M303.1.8, M303.2.2, M303.2.5, and
M303.3.8 revise walk-sequence mail
preparation; new M050.1.1, M050.1.2,
MO050.2.1, M050.2.2, M050.3.1,
M050.3.2, M050.3.3, M050.4.1,
M050.4.2, M050.4.3, M050.4.4,
M050.4.5, M050.4.6, M050.4.7, and
MO050.4.8 transfer the basic preparation
standards from M204 and M304, which
are both deleted. Because walk-
sequence mail is a form of carrier route
presort, the remaining standards from
those deleted units that are specific to
second- and third-class mail are
transferred to M203 and M303,
respectively. These revisions make no
changes in rate eligibility or mail
preparation. Effective March 2, 1995 (PB
21888 (3—2-95)).

PART 111—[AMENDED]

In consideration of the foregoing, 39
CFR part 111 is amended as set forth
below:

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 3001-3011, 3201-3219, 3403—-
3406, 3621, 3626, 5001.

2. The table at the end of §111.3(e) is
amended by adding new entries at the
end:

§111.3 Amendments to the Domestic Mail
Manual.

* * * * *
(e) * * *
Transmittal FEDERAL
letter for Dated REGISTER
issue publication
* * * * *
44 .., September 61 FR [IN-
20, 1992. SERT
PAGE
NUMBER]
45 e, December 61 FR [IN-
20, 1992. SERT
PAGE
NUMBER]
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FEDERAL
REGISTER
publication

Transmittal
letter for
issue

Dated

July 1, 1993 61 FR [IN-
SERT
PAGE
NUMBER]

61 FR [IN-
SERT
PAGE
NUMBER]

61 FR [IN-
SERT
PAGE
NUMBER]

61 FR [IN-
SERT
PAGE
NUMBER]

April 10, 1994

January 1,
1995.

September 1,
1995.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 96-32280 Filed 12-19-96; 8:45 am)]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[PA 083-4036a, PA 083-4037a, PA 069—
4035a; FRL-5659-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Approval of Source-
Specific VOC and NOx RACT
Determinations, and 1990 Baseyear
Emissions for One Source

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the Commonwealth of
Pennsylvania. These revisions establish
and require reasonably available control
technology (RACT) for three facilities,
and make corrections to the 1990
baseyear volatile organic compounds
(VOC) and nitrogen oxides (NOx)
emissions for one of the facilities. This
action affects a total of three companies.
The intended effect of this action is to
approve three source-specific RACT
determinations, and the 1990 emissions
inventory figures for three emissions
units at one facility. This action is being
taken under section 110 of the Clean Air
Act.

DATES: This final rule is effective
February 21, 1997 unless within January
21, 1997, adverse or critical comments
are received. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone and
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, D.C. 20460;
and Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Janice Bolden, (215) 566-2185, or
Carolyn Donahue, (215) 566—2095, at
the EPA Region Il office, or via E-mail
at bolden-janice@epamail.epa.gov or
donahue-carolyn@epamail.epa.gov.
While information may be requested via
E-mail, comments must be submitted in
writing to the above Region Il address.

SUPPLEMENTARY INFORMATION: On August
1, 1995, December 8, 1995, June 10,
1996, and September 13, 1996, the
Commonwealth of Pennsylvania
submitted formal revisions to its State
Implementation Plan (SIP), consisting of
plan approvals and operating permits
for many facilities. The SIP revisions
that are the subject of this rulemaking
consist of RACT determinations for only
three of those facilities and includes one
operating permit and one plan approval.
These three individual facilities emit
volatile organic compounds (VOCs)
and/or nitrogen oxides (NOx) and are
located in Mercer and Blair Counties in
Pennsylvania. These three facilities are
(1) Caparo Steel Company (Mercer
Co.)—steel mill, (2) Sharon Steel
Company (Mercer Co.)—steel mill, and
(3) Pennsylvania Electric Company
(Penelec)—Williamsburg Station (Blair
Co.)—utility. The remaining plan
approvals and operating permits in the
August 1, 1995, December 8, 1995, June
10, 1996, and September 13, 1996,
submittals will be the subject of a
separate rulemaking notice.

Background

Pursuant to sections 182(b)(2) and
182(f) of the Clean Air Act (CAA),
Pennsylvania is required to implement
RACT for all major VOC and NOx
sources by no later than May 31, 1995.
The major source size is determined by
its location, the ozone nonattainment
area and whether it is located in the

ozone transport region (OTR), which is
established by the CAA. The
Pennsylvania portion of the
Philadelphia ozone nonattainment area
consists of Bucks, Chester, Delaware,
Montgomery, and Philadelphia Counties
and is classified as severe. The
remaining counties in Pennsylvania are
classified as either moderate or marginal
nonattainment areas or are designated
attainment for ozone. However, under
section 184 of the CAA, at a minimum,
moderate ozone nonattainment area
requirements (including RACT as
specified in sections 182(b)(2) and
182(f)) apply throughout the OTR.
Therefore, RACT is applicable statewide
in Pennsylvania. The August 1, 1995,
December 8, 1995, June 10, 1996, and
September 13, 1996, Pennsylvania
submittals that are the subject of this
notice are meant to satisfy the RACT
requirements for three facilities in
Pennsylvania.

Summary of SIP Revisions

This rulemaking approves the
operating permit issued to Caparo Steel
Company by the Pennsylvania
Department of Environmental Protection
(PADEP) on November 3, 1995, the plan
approval issued to Sharon Steel
Company by PADEP on November 3,
1995, and the RACT determination for
Pennsylvania Electric Company
(Penelec)—Williamsburg Station. In
addition, on June 10, 1996,
Pennsylvania submitted 1990 baseyear
emission inventory figures for Sharon
Steel Company for EPA approval into
the Pennsylvania SIP. Therefore, this
rulemaking also establishes the 1990
baseyear emissions for emissions units
at Sharon Steel. The details of the RACT
requirements for the source-specific
operating permit for Caparo Steel and
the plan approval for Sharon Steel can
be found in the docket and
accompanying Technical Support
Document and will not be reiterated in
this document.

Caparo Steel RACT

EPA is approving the operating permit
(OP 43-285) for Caparo Steel Company,
located in Mercer County, which is part
of the Youngstown-Warren-Sharon
Ohio/Pennsylvania ozone marginal
nonattainment area. This operating
permit imposes RACT on Caparo Steel
and requires compliance by May 31,
1995. Caparo Steel Company is a steel
mill and is a major source of NOx and
VOC emissions. In general, the RACT
requirements in the permit include
operation and maintenance in
accordance with manufacturer
specifications and good air pollution
control practices to minimize NOx and
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VOC emissions in addition to VOC and
NOx emission rate limitations and VOC
and NOx annual emission caps.

In addition to imposing RACT on the
currently operating units at Caparo
Steel, this revision also establishes
RACT for four, now shutdown, emission
units at Caparo Steel Company. These
four units, which are not addressed in
operating permit OP 43-285, are the
package boilers, and BW boilers 1 to 3.
All of these units ceased operation and
were retired on November 30, 1992.
EPA is also using this document to
recognize the 868.6 tons of NOy per year
and 1.8 tons of VOC per year emission
reduction credits created by the
shutdown of these four emissions units
at Caparo Steel.

Sharon Steel RACT/Baseyear Inventory

EPA is approving the plan approval
(PA 43-017) for Sharon Steel Company,
which is adjacent to the Caparo Steel
facility and is located in Mercer County.
This plan approval imposes RACT on
Sharon Steel and requires compliance
by May 31, 1995. Sharon Steel Company
is a steel mill and is a major source of
NOx and VOC emissions. In general, the
RACT requirements in the plan
approval include operation and
maintenance in accordance with
manufacturer specifications and good
air pollution control practices to
minimize NOx and VOC emissions in
addition to VOC and NOx emission rate
limitations and VOC and NOx annual
emission caps.

This revision also establishes RACT
for three, now shutdown, emission units
at Sharon Steel Company. These three
units, not addressed in plan approval
PA 43-017, are the Blast Furnace
Operations (flame suppression, heaters
and torpedo cars, flare stack, tuyeres),
Basic Oxygen Furnace Shop (scrap
preheating, ladle preheating and
heaters), and Blast Furnace Casthouse.
All of these emission units ceased
operation and were retired on November
30, 1992. Chemical usage units, once
maintained by Sharon Steel Company,
remain in use and are now operated by
Caparo Steel Company. These chemical
usage units are included in operating
permit OP 43-285.

As previously stated, RACT for the
Blast Furnace Operations, Basic Oxygen
Furnace Shop, and Blast Furnace
Casthouse is determined to be good air
pollution control practices. The 1990
baseyear VOC and NOx emissions for
these three emission units are also being
approved. The 1990 VOC and NOx
emissions from the Blast Furnace
Operations (flame suppression, heaters
and torpedo cars, flare stack, tuyeres)
are 0.4 tons per year (TPY) and 49.3

TPY, respectively. The 1990 VOC and
NOx emissions from the Basic Oxygen
Furnace Shop (scrap preheating, ladle
preheating and heaters) are 1.4 TPY and
39.6 TPY, respectively. The 1990 VOC
and NOx emissions from the Blast
Furnace Casthouse are 205.4 TPY and
11.0 TPY, respectively. EPA is also
using this document to recognize the
469.6 tons of NOx per year and 215.7
tons of VOC per year emission reduction
credits created by the shutdown of the
Sharon Steel facility.

Pennsylvania Electric Company
(Penelec)—Williamsburg RACT

This revision establishes RACT for
three, now shutdown, emission units at
Pennsylvania Electric Company
(Penelec)—Williamsburg Station,
located in Blair County. These units are
the unit #11 boiler, auxiliary boiler, and
all fugitive VOC sources. All of these
emission units ceased operation and
were retired on January 18, 1991. In
general, the RACT requirements include
operation and maintenance in
accordance with manufacturer
specifications and good air pollution
control practices to minimize NOx and
VOC emissions in addition to VOC and
NOx emission rate limitations and VOC
and NOx annual emission caps. EPA is
also using this document to recognize
the 869 tons of NOx per year and 3.37
tons of VOC per year emission reduction
credits created by the shutdown of the
Penelec—Williamsburg facility.

The specific emission limitations and
other RACT requirements for these
facilities are summarized in the
accompanying Technical Support
Document, which is available from the
EPA Region Il office, listed in the
ADDRESSES section of this notice. The
source-specific RACT determinations
that are being approved into the
Pennsylvania SIP are those that were
submitted by PADEP for Caparo Steel,
Sharon Steel, and Penelec—
Williamsburg on August 1, 1995,
December 8, 1995, June 10, 1996, and
September 13, 1996.

EPA is approving these SIP revisions
without prior proposal because the
Agency views these as noncontroversial
amendments and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revisions should
adverse or critical comments be filed.
This action will be effective February
21, 1997 unless, within 30 days of
publication, adverse or critical
comments are received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a

subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If no such comments are received, the
public is advised that this action will be
effective on February 21, 1997.

Final Action

EPA is approving the RACT
determinations for Caparo Steel
Company, Sharon Steel Company, and
Pennsylvania Electric Company
(Penelec)—Williamsburg Station. EPA is
approving an operating permit for
Caparo Steel and a plan approval for
Sharon Steel, and incorporating them by
reference in the Pennsylvania SIP. At 40
CFR 52.2037, EPA is also approving and
codifying the RACT determination for
Penelec—Williamsburg, and those
RACT requirements for Caparo Steel
and Sharon Steel not covered by the
operating permit and plan approval
being approved and incorporated by
reference into the Pennsylvania SIP at
40 CFR 52.2020. At 40 CFR 52.2036,
EPA is approving 1990 baseyear
emissions for three emission units at
Sharon Steel.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
Part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
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a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more.

Under Section 205, EPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

Under section 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA

submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’’ as defined by section
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action, pertaining to the VOC and
NOx RACT determination for Caparo
Steel Company, Sharon Steel Company,
and Pennsylvania Electric Company
(Penelec)—Williamsburg Station, must
be filed in the United States Court of
Appeals for the appropriate circuit by
February 21, 1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: November 22, 1996.

Stanley L. Laskowski, Acting
Regional Administrator, Region I1l.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(113) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C) * X *

(113) Revisions to the Pennsylvania
Regulations, Chapter 129.93 pertaining
to VOC and NOx RACT, submitted on
August 1, 1995, December 8, 1995, June
10, 1996, and September 13, 1996, by
the Pennsylvania Department of
Environmental Resources (now known
as the Pennsylvania Department of
Environmental Protection):

(i) Incorporation by reference.

(A) Four letters, dated August 1, 1995,
December 8, 1995, June 10, 1996, and

September 13, 1996, from the
Pennsylvania Department of
Environmental Resources (now known
as the Pennsylvania Department of
Environmental Protection) transmitting
source-specific VOC and/or NOx RACT
determinations for Caparo Steel
Company (Mercer Co.)—steel mill,
Sharon Steel Company (Mercer Co.)—
steel mill, and Pennsylvania Electric
Company (Penelec)—Williamsburg
Station (Blair Co.)—utility.

(B) Plan approval (PA) and Operating
permit (OP):

(1) Caparo Steel Company—OP 43—
285, effective November 3, 1995, except
condition #9 pertaining to non-NOx and
non-VOC pollutants.

(2) Sharon Steel Company—PA 43—
017, effective November 3, 1995, except
condition #9 pertaining to non-NOx and
non-VOC pollutants.

(ii) Additional material.

(A) Remainder of August 1, 1995,
December 8, 1995, June 10, 1996, and
September 13, 1996, State submittals
pertaining to Caparo Steel Company,
Sharon Steel Company, and
Pennsylvania Electric Company
(Penelec)—Williamsburg Station.

3. Section 52.2037 is amended by
adding paragraphs (e), (f), and (g) to read
as follows:

§52.2037 Control Strategy: Carbon
monoxide and ozone (hydrocarbons).
* * * * *

(e) Sharon Steel Company—VOC and
NOx RACT determination for three
emission units at Sharon Steel
Company, not covered by plan approval
PA 43-017: Blast Furnace Operations
(flame suppression, heaters and torpedo
cars, tuyeres), Basic Oxygen Furnace
Shop (scrap preheating, ladle preheating
and heaters), Blast Furnace Casthouse.
NOx RACT for the Blast Furnace
Operations is determined to be good air
pollution control practices such that
NOx emissions do not exceed: 100
pounds of NOx per million cubic feet (Ib
NOx/MMft3) of natural gas and 10.69
tons of NOx per year (TPY) for flame
suppression, heaters, and torpedo cars;
and 140 Ib NOx/MMft3 of natural gas
and 0.6 TPY for tuyeres. VOC RACT for
the Blast Furnace Operations is
determined to be good air pollution
control practices such that VOC
emissions do not exceed: 3.8 Ib VOC/
MMTft3 of natural gas and 0.41 TPY for
flame suppression, heaters and torpedo
cars; and 2.8 Ib VOC/MMft3 of natural
gas and 0.01 TPY for tuyeres. NOx
RACT for the Basic Oxygen Furnace
Shop is determined to be good air
pollution control practices such that
NOx emissions do not exceed: 100 Ib
NOx/MMft3 of natural gas and 1.1 TPY
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for scrap preheating; and 140 Ib NOx/
MMTft3 of natural gas and 10.8 TPY for
ladle preheating and heaters. VOC
RACT for the Basic Oxygen Furnace
Shop is determined to be good air
pollution control practices such that
VOC emissions do not exceed: 3.8 Ib
VOC/MMft3 of natural gas and 0.04 TPY
for scrap preheating; and 2.8 Ib VOC/
MMft3 of natural gas and 0.22 TPY for
ladle preheating and heaters. NOx
RACT for the Blast Furnace Casthouse is
determined to be good air pollution
control practices such that NOx
emissions do not exceed 0.03 Ib NOx/
ton of steel processed and 11.0 TPY.

(f) Pennsylvania Electric Company—
Williamsburg Station—VOC and NOx
RACT determination for three emission
units at Pennsylvania Electric Company
(Penelec)—Williamsburg Station: unit
#11 boiler, auxiliary boiler, fugitive VOC
sources. NOx and VOC RACT for the
unit #11 boiler is determined to be good
air pollution control practices such that
emissions limits shall be 21.7 pounds of
NOx per million British thermal units
(Ib/MMBtu) and 0.1459 Ib/MMBtu of
No. 2 oil fired with annual fuel usage
records, and no more than 867 tons per
year (TPY) of NOx and 3 TPY of VOC.
NOx and VOC RACT for the auxiliary
boiler is determined to be the
requirements of 25 Pa Code 129.93
(c)(1), pertaining to units with
individual rated gross heat inputs less
than 20 million British thermal units
per hour (MMBtu/hr) of operation
maintenance and operation in
accordance with manufacturer’s
specifications, and the units are
operated using good air pollution
control practices.

(g9) Caparo Steel Company—VOC and
NOx RACT determination for four
emission units at Caparo Steel
Company, not covered by operating
permit OP 43-285: Package boilers, BW
boiler #1, BW boiler #2, and BW boiler
#3. NOx RACT for the package boilers
is determined to be good air pollution
control practices such that NOx
emissions do not exceed 550 pounds of
NOx per million cubic feet (Ib NOx/
MMTft3) of natural gas and 529.82 tons of
NOx per year (TPY). VOC RACT for the
package boilers is determined to be good
air pollution control practices such that
VOC emissions do not exceed 1.4 Ib
VOC/MMft3 of natural gas and 1.35
TPY. NOx RACT for each of the BW
boilers is determined to be good air
pollution control practices such that
NOx emissions do not exceed 23 Ib
NOx/MMft3 of BFG and 80.1 TPY.

4. Section 52.2036 is amended by
adding paragraph (f) to read as follows:

§52.2036 1990 Baseyear emission
inventory.
* * * * *

(f) Sharon Steel Company 1990 VOC
and NOx emissions for three emission
units (Blast Furnace Operations, Basic
Oxygen Furnace Shop, Blast Furnace
Casthouse), submitted June 10, 1996, are
approved. Sharon Steel Company is
located in Mercer County, Pennsylvania,
which is in a marginal ozone
nonattainment area. The 1990 VOC and
NOx emissions from the Blast Furnace
Operations (flame suppression, heaters
and torpedo cars, flare stack, tuyeres)
are 0.4 TPY and 49.3 TPY, respectively.
The 1990 VOC and NOx emissions from
the Basic Oxygen Furnace Shop (scrap
preheating, ladle preheating and
heaters) are 1.4 TPY and 39.6 TPY,
respectively. The 1990 VOC and NOx
emissions from the Blast Furnace
Casthouse are 205.4 TPY and 11.0 TPY,
respectively.

[FR Doc. 96-32369 Filed 12—19-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[PA047-4034; FRL-5654-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania, Approval of Lead
Implementation Plan for an Areain
Northeast Philadelphia, PA

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Pennsylvania.
This revision establishes and requires
the adherence to specified emission
limits and operating practices by three
sources in northeast Philadelphia. The
intended effect of this action is to
approve a lead plan for a portion of
Philadelphia, Pennsylvania. This action
is being taken under section 110 of the
Clean Air Act.

EFFECTIVE DATE: This final rule is
effective on January 21, 1997.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; Pennsylvania
Department of Environmental

Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105; Department of
Public Health, Air Management
Services, 321 University Avenue,
Philadelphia, Pennsylvania 19104.

FOR FURTHER INFORMATION CONTACT:
Denis Lohman, (215) 566—2192, E-Mail
address:
Lohman.Denny@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: On July
30, 1996 (61 FR 39614), EPA published
a notice of proposed rulemaking (NPR)
for the State of Pennsylvania. The NPR
proposed approval of a lead SIP for a
portion of northeast Philadelphia,
Pennsylvania. The formal SIP revision
request was submitted by Pennsylvania
on September 30, 1994. Other specific
requirements of the plan and the
rationale for EPA’s proposed action are
explained in the NPR and will not be
restated here. No public comments were
received on the NPR.

Final Action

EPA approves the Philadelphia
portion of the Pennsylvania lead
implementation plan described in more
detail in the NPR published on July 30,
1996 (61 FR 39614) as a revision to the
Pennsylvania SIP. Nothing in this action
should be construed as permitting or
allowing or establishing a precedent for
any future request for revision to any
state implementation plan. Each request
for revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

I1l. Administrative Requirements

A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
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businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. SIP approvals under
section 110 and subchapter |, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not impose
any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2). [605B__APP.BPT]

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of

Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 21,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule approving the
Pennsylvania lead implementation plan
for a portion of northeast Philadelphia
does not affect the finality of this rule
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: November 7, 1996.
Stanley L. Laskowski,
Acting Regional Administrator, Region Il1.
Chapter I, title 40, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(112) to read as
follows:

§52.2020 Identification of plan.
* * * * *
C * X *

(112) Revisions to the Pennsylvania
Regulations—Philadelphia Lead
Implementation Plan—submitted on
September 30, 1994, by the
Commonwealth of Pennsylvania:

(i) Incorporation by reference.

(A) Letter of September 30, 1994 from
the Pennsylvania Department of
Environmental Resources transmitting a
revision to the Philadelphia portion of
the Pennsylvania State Implementation
Plan for lead.

(B) Licenses to operate (permits)
effective September 21, 1994, for:

(1) Franklin Smelting and Refining
Corporation;

(2) MDC Industries, Inc.; and

(3) Anzon, Inc.

(ii) Additional information.
Remainder of September 30, 1994
submittal.

[FR Doc. 96-32383 Filed 12-19-96; 8:45 am)]
BILLING CODE 6560-50-P

40 CFR Part 300
[FRL-5667-2]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the Sand
Creek Industrial Site from the National
Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Sand Creek Industrial Site (Site) in
Colorado, from the National Priorities
List (NPL). The NPL is Appendix B of
40 CFR part 300 which is the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP), promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of Colorado have
determined that the Site poses no
significant threat to public health or the
environment as long as Operation &
Maintenance (O & M) is implemented as
necessary and Institutional Controls are
implemented and effective. Therefore,
no further remedial measures pursuant
to CERCLA are appropriate. Further,
EPA and the State of Colorado have
determined that all appropriate
response actions have been
implemented at the Site and that no
further cleanup by responsible parties is
appropriate.

EFFECTIVE DATE: December 20, 1996.

FOR FURTHER INFORMATION CONTACT: Erna
Acheson, Site Manager, U.S.
Environmental Protection Agency,
Region 8, 999 18th Street, Suite 500,
Mail Stop 8EPR-SR, Denver, Colorado
80202-2466, (303) 312-6762.
SUPPLEMENTARY INFORMATION: The Site
to be deleted from the NPL is: Sand
Creek Industrial Site, Colorado.

A Notice of Intent to Delete for this
Site was published August 28, 1996 (61
FR 44275 (1996)). The closing date for
comments on the Notice of Intent to
Delete was September 27, 1996. No
comments have been received.
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EPA identifies sites that appear to
present a significant risk to public
health, welfare, or the environment and
maintains the NPL as a list of those
sites. Any site deleted from the NPL
remains eligible for Fund-financed
remedial actions in the unlikely event
that future conditions at the site warrant
such action. Section 300.425 (e)(3).
Deletion of a site from the NPL does not
affect responsible party liability or
impede agency efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Hazardous
waste.

Dated: November 27, 1996.
Jack W. McGraw,
Acting Regional Administrator, U.S.
Environmental Protection Agency, Region
VIII.

For the reasons set out in the
preamble, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

2. Table 1 of appendix B to part 300
is amended by removing the site ““Sand
Creek Industrial, Commerce City,
Colorado”.

[FR Doc. 96-32089 Filed 12—-19-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 300
[FRL-5667-1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the Cal
West Metals Superfund Site (Site) from
the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA), Region 6, announces the
deletion of the Cal West Metals
Superfund site in Lemitar, New Mexico
from the National Priorities List (NPL).
The NPL is Appendix B of 40 CFR Part
300 which is the National Oil and
Hazardous Substances Pollution
contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental

Response, Compensation, and Liability
Act of 1980, as amended (CERCLA).
EPA and the State of New Mexico
through the New Mexico Environment
Department (NMED) have determined
that all appropriate Fund-financed
responses under CERCLA have been
implemented and that no further
cleanup is appropriate. Moreover, EPA
and the State of New Mexico have
determined that remedial actions
conducted at the Site to date is
Protective of public health, welfare, and
the environment.

EFFECTIVE DATE: December 20, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
Donald Williams, New Mexico Team
Leader, U.S. EPA, Region 6 (6SF-LN),
1445 Ross Avenue, Dallas, Texas 75202—
2733, Telephone: (214) 665-2197 or 1—
800-533-3508.

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is Cal West
Metals, Socorro County, Lemitar, New
Mexico. A Notice of Intent to Delete for
this site was published in the Federal
Register on November 5, 1996, (61 FR
56931). The closing date for comments
on the Notice of Intent to Delete was
December 5, 1996. EPA received no
comments.

The EPA identifies sites that appear to
present a significant risk to the public
health, welfare, or the environment, and
maintains the NPL as the list of those
sites. Any site deleted from the NPL
remains eligible for Fund-financed
remedial actions in the unlikely event
that conditions at the site warrant such
action in the future. NCP section
300.425(e)(3) of the NCP, provides that
in the event of a significant release from
a site deleted from the NPL, the site
shall be restored to the NPL without
application of the Hazard Ranking
System. Deletion of a site from the NPL
does not affect responsible party
liability or impede agency efforts to
recover costs associated with response
efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Hazardous
waste.

Dated: December 10, 1996.
Lynda Carroll,

Acting Regional Administrator, U.S.
Environmental Protection Agency, Region 6.

For the reasons set out in the
preamble, 40 CFR, part 300 is amended
as follows:

PART 300—[AMENDED)]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 11735, 38 FR 21243; E.O.
12580; 52 FR 2923; E.O. 12777, 56 FR 54757.

Appendix B—[Amended]

2. Table 2 of Appendix B to part 300
is amended by removing the site Cal
West Metals (USSBA), Lemitar, New
Mexico.

[FR Doc. 96-32088 Filed 12-19-96; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-70
[RIN NO. 3090-AG18]

Program Fraud Civil Remedies Act of
1986, Civil Monetary Penalties Inflation
Adjustment

AGENCY: Office of General Counsel,
General Services Administration.

ACTION: Final rule.

SUMMARY: In accordance with the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (Pub. L. 101-
410), as amended by the Debt Collection
Improvement Act of 1996 (Pub. L. 104—
134), this final rule incorporates the
penalty inflation adjustments for the
civil monetary penalties set forth in 31
U.S.C. 3802(a)(1) and (a)(2), as codified
in 41 CFR Part 105-70.

DATES: This rule is effective January 21,
1997.

FOR FURTHER INFORMATION CONTACT:
Jeffrey H. Domber, Senior Assistant
General Counsel, General Law Division
(LG), General Services Administration,
18th & F Streets, NW, Washington, DC
20405. Telephone No. (202) 501-1460.

SUPPLEMENTARY INFORMATION:

I. The Debt Collection Improvement Act
of 1996

To maintain the remedial impact of
civil monetary penalties (CMPs) and to
promote compliance with the law, the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (Pub. L. 101
410) was amended by the Debt
Collection Improvement Act of 1996
(Pub. L. 104-134) to require Federal
agencies to regularly adjust certain
CMPs for inflation. As amended, the law
requires each agency to make an initial
inflationary adjustment for all
applicable CMPs, and to make further
adjustments at least once every four
years thereafter for these penalty
amounts. The Debt Collection
Improvement Act of 1996 further
stipulates that any resulting increases in
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a CMP due to the calculated inflation
adjustments shall apply only to
violations which occur after the date the
increase takes effect, i.e., thirty (30) days
after date of publication in the Federal
Register, and shall not exceed ten
percent of such penalty for the initial
inflation adjustment. Under the Act, the
inflation adjustment for each applicable
CMP is determined by increasing the
maximum CMP amount per violation by
the cost-of-living adjustment. The ““‘cost-
of-living” adjustment is defined as the
percentage of each CMP by which the
Consumer Price Index (CPI) for the
month of June of the calendar year
preceding the adjustment exceeds the
CPI for the month of June of the
calendar year in which the amount of
the CMP was last set or adjusted in
accordance with the law. Any
calculated increase under this
adjustment is subject to a specific
rounding formula set forth in the Act.

I1. The Program Fraud Civil Remedies
Act of 1986

In 1986, sections 6103 and 6104 of the
Omnibus Budget Reconciliation Act of
1986 (Pub. L. 99-501) set forth the
Program Fraud Civil Remedies Act of
1986 (PFCRA). Specifically, this statute
imposes a CMP and an assessment
against any person who, with
knowledge or reason to know, makes,
submits, or presents a false, fictitious, or
fraudulent claim or statement to the
Government. The General Services
Administration’s regulations, published
in the Federal Register (52 FR 45188,
November 25, 1987) and codified at 41
CFR Part 10570, set forth a CMP of up
to $5,000 for each false claim or
statement made to the agency. Based on
the penalty amount inflation factor
calculation, derived from dividing the
June 1995 CPI by the June 1986 CPI,
after rounding and the ten percent
maximum ceiling, we are adjusting the
maximum penalty amount for this CMP
to $5,500 per violation.

I11. Waiver of Proposed Rulemaking

In developing this final rule, we are
waiving the usual notice of proposed
rulemaking and public comment
procedures set forth in the
Administrative Procedure Act, 5 U.S.C.
553 (APA). The APA provides an
exception to the notice and comment
procedures when an agency finds there
is good cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary or contrary
to the public interest. We have
determined that under 5 U.S.C.
553(b)(3)(B) good cause exists for
dispensing with the notice of proposed
rulemaking and public comment

procedures for this rule. Specifically,
this rulemaking comports and is
consistent with the statutory authority
set forth in the Debt Collection
Improvement Act of 1996, with no
issues of policy discretion. Accordingly,
we believe that opportunity for prior
comment is unnecessary and contrary to
the public interest, and we are issuing
these revised regulations as a final rule
that will apply to all future cases under
this authority.

The Office of Management and Budget
(OMB) has reviewed this final rule in
accordance with the provisions of
Executive Order 12866 and has
determined that it does not meet the
criteria for a significant regulatory
action. As indicated above, the
provisions contained in this final
rulemaking set forth the inflation
adjustments in compliance with the
Debt Collection Improvement Act of
1996 for specific applicable CMPs. The
great majority of individuals,
organizations and entities addressed
through these regulations do not engage
in such prohibited conduct, and as a
result, we believe that any aggregate
economic impact of these revised
regulations will be minimal, affecting
only those limited few who may engage
in prohibited conduct in violation of the
statute. As such, this final rule and the
inflation adjustment contained therein
should have no effect on Federal or state
expenditures.

The Administrator of General Services
certifies that this final rule will not have
a significant economic impact on a
substantial number of small business
entities. While some penalties may have
an impact on small business entities, it
is the nature of the violation and not the
size of the entity that will result in an
action by the agency, and the aggregate
economic impact of this rulemaking on
small business entities should be
minimal, affecting only those few who
have engaged in prohibited conduct in
violation of statutory intent.

This final rule imposes no new
reporting or recordkeeping requirements
necessitating clearance by OMB.

List of Subjects in 41 CFR Part 105-70
Administrative hearing, Claims,
Program fraud.

Accordingly, 41 CFR Part 105-70 is
amended as set forth below:

PART 105-70—[AMENDED)]

1. The authority citation for 41 CFR
Part 105—-70 continues to read as
follows:

Authority: 40 U.S.C. 486(c); 31 U.S.C.
3809.

§105-70.003 [Amended]

2. Section 105-70.003 is amended in
paragraph (a)(1)(iv) by removing the
amount 5,000 and inserting in its
place, the amount *‘5,500"".

3. Section 105-70.003 is amended in
paragraph (b)(1)(ii) by removing the
amount 5,000 and inserting in its
place, the amount “5,500"".

Dated: November 4, 1996.

David J. Barram,

Acting Administrator of General Services.
[FR Doc. 96-32279 Filed 12-19-96; 8:45 am]
BILLING CODE 6820-38-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Parts 301, 302, 303, 304, 306
and 307

RIN 0970-AB57

Child Support Enforcement Program;
State Plan Approval and Grant
Procedures, State Plan Requirements,
Standards for Program Operations,
Federal Financial Participation,
Optional Cooperative Agreements for
Medical Support Enforcement and
Computerized Support Enforcement
Systems

AGENCY: Office of Child Support
Enforcement (OCSE), HHS.

ACTION: Final rule.

SUMMARY: This final rule revises or
removes regulations, in part or whole, in
response to the President’s
Memorandum of March 4, 1995 to heads
of Departments and Agencies which
announced a government-wide
Regulatory Reinvention Initiative to
reduce or eliminate burdens on States,
other governmental agencies or the
private sector. This rule also
implements Public Law 104-35 which
extends the date from October 1, 1995
to October 1, 1997 by which States will
have in effect, and approved by the
Secretary, an operational automated
data processing and information
retrieval system meeting all
requirements of Federal law enacted on
or before the date of enactment of the
Family Support Act of 1988.

EFFECTIVE DATE: The final rule is
effective December 20, 1996.

FOR FURTHER INFORMATION CONTACT:
Division of Policy and Planning, OCSE,
specifically: Marilyn R. Cohen, (202)
401-5366.
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SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

This rule does not require information
collection activities and, therefore, no
approvals are necessary under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)).

Statutory Authority

This regulation is issued under the
authority granted to the Secretary by
section 1102 of the Social Security Act
(The Act). Section 1102 of the Act
requires the Secretary to publish
regulations that may be necessary for
the efficient administration of the
functions for which she is responsible
under the Act. In accordance with the
Presidential directive to executive
branch regulatory agencies to identify
existing regulations that are redundant
or obsolete, OCSE has examined
Chapter Il of Title 45, Code of Federal
Regulations to evaluate those areas
where regulations should be removed.

Background

The Child Support Enforcement
Amendments of 1984 (Pub. L. 98-378)
featured provisions that required critical
improvements in State and local child
support enforcement programs. We are
continuing this improvement by
responding to the President’s
Memorandum of March 4, 1995 to heads
of Departments and Agencies which
announced a government-wide
Regulatory Reinvention Initiative to
reduce or eliminate mandated burdens
on States, other governmental agencies
or the private sector.

The Presidential Memorandum
required Agencies, by June 1, 1995, to
conduct a page-by-page review of all
regulations to eliminate or revise those
that are outdated or otherwise in need
of reform. OCSE conducted such a
review, resulting in the revisions set
forth in this document. Both substantive
and technical changes are made
including recodification such as
renumbering and terminology revisions.
We consider the changes in this final
rule as only the first part of our response
to the President’s Regulation
Reinvention Initiative. We are working
with our partners to identify additional
regulations which should be reevaluated
given the new direction of regulatory
reinvention.

We deferred recommending any
changes in existing rules which are
impacted by enactment of the Personal
Responsibility and Work Act
Opportunity Reconciliation Act of 1996
(PRWORA). The deferred regulations
will be reviewed in light of the
PRWORA. At such time we will also

determine whether the new
requirements will be implemented by
regulation or by other means. Because of
enactment of the PRWORA, we have
withdrawn the proposed changes in the
requirements on making information
available to consumer reporting
agencies. The requirements in PRWORA
on consumer reporting agencies
supersede those in the NPRM and will
be implemented along with the other
new requirements.

Description of Regulatory Provisions

This rule makes technical revisions,
including recodification, to the various
regulations, governing the child support
program, as follows:

Section 301.1 General Definitions

We are removing the specified years
for Applicable matching rate of 1983
through 1987, 70 percent, FY 1988 and
FY 1989, 68%,” referenced in section
301.1 as such dates have passed.

Section 301.15 Grants

We are making two technical
revisions in this section. Part of the
mailing address in paragraph (a)(1) is
updated by replacing, ““Social and
Rehabilitation Service, Attention:
Finance Division, Washington, DC
20201” with *“Administration for
Children and Families, Office of
Program Support, Division of Formula,
Entitlement and Block Grants, 370
L’Enfant Promenade, S.W., Washington,
D.C. 20447.” In addition, we are
replacing the phrase, ‘““Subpart G
Matching and Cost Sharing” with ‘45
CFR 74.23 Cost Sharing or Matching”
and replacing the phrase ‘“Subpart |
Financial Reporting Requirements” with
“45 CFR 74.52 Financial Reporting” in
paragraph (e). This latter revision
coincides with substantial revisions of
45 CFR Part 74 by DHHS August 25,
1994 (59 FR 43760).

Section 302.15 Reports and
Maintenance of Records

This rule implements section 454(10)
of the Act which does not specify use
of microfilm for record retention. We are
removing paragraph (b) ““Conditions for
Optional Use of Microfilm Copies,”
because microfilm use is obsolete due to
automatic case tracking and electronic
filing capability. This change results in
the following: Paragraph (a) is without
designation, paragraphs (a)(1) and (a)(2)
are redesignated (a) and (b), and roman
numerals (i) through (vii) are
redesignated as arabic numbers (1)
through (7), respectively. Removal of the
microfilm reference does not preclude
States from continuing to use microfilm
as an information storage medium.

Section 302.33 Services to Individuals
Not Receiving AFDC or Title IV-E Foster
Care Assistance

We are removing paragraph (c)(1),
Application Fee, as it refers to
requirements in effect prior to October
1, 1985, which date has passed. Thus,
paragraph (2) is renumbered as
paragraph (1) and paragraph (3) is
renumbered as paragraph (2). In
addition, we are removing paragraph (e),
Assignment, in order to eliminate
unnecessary regulations. A State is not
required to take an assignment but has
discretion to do so. Removal of this
subsection does not preclude a State
from taking an assignment of rights from
a non-AFDC recipient of IV-D services
if necessary under State law or practice
in order to deliver program service.

Section 302.34 Cooperative
Arrangements

The authorities for this rule are
sections 1102 and 454(7) of the Act.
Paragraph (b) specifies that cooperative
arrangements existing prior to October
1, 1989, or entered into on or after
October 1, 1989, must meet the criteria
prescribed under § 303.107 of this
chapter by October 1, 1990. Therefore,
we are removing paragraph (b) as the
result of the passage of time. This
revision leaves paragraph (a) without
designation. We are also revising the
first sentence of the remaining
paragraph by adding ‘‘under § 303.107”
after ““‘cooperative arrangements.”

Section 302.36 Provision of Services in
Interstate I\V-D Cases

The authorities for this rule are
section 454(9) of the Act which
addresses standards prescribed by the
Secretary and section 1102 of the Act
which addresses the Secretarial
authority to issue regulations necessary
for program administration. These
requirements were originally placed in
regulation to clarify that States are
required to provide all necessary IV-D
services in interstate cases. However, we
are removing paragraphs (a)(1) through
(a)(5), to eliminate repetition as
§303.7(c)(7) also provides explicit
provisions which specify the various
functional responsibilities by the
responding State. This does not alter the
requirement for provision of services; it
merely removes unnecessary text
referenced elsewhere. This revision also
removes the word, “for:” at the end of
paragraph (a), thus leaving paragraph (a)
without designation and ending the
paragraph with the word, ‘‘chapter.”
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Section 302.37 Distribution of Support
Payments

This rule implements section 454(11)
of the Act. We are removing this section
in an effort to reduce unnecessary rules
because it references §8 302.32 and
302.51 which duplicate this section.

Section 302.54 Notice of Collection of
Assigned Support

This rule implements section 454(5)
of the Act which does not specify dates.
We are removing paragraph (a) which is
obsolete as it specifies requirements in
effect until December 31, 1992, which
date has now passed. Thus, paragraph
(b) is redesignated paragraph (a) and
paragraph (c) is redesignated paragraph
(b), respectively.

We are also revising redesignated
paragraph (a)(2) by adding the word,
*““collected” after the second mention of
“support” to read as follows: “The
monthly notice must list separately
payments collected from each absent
parent when more than one absent
parent owes support to the family and
must indicate the amount of current
support collected, the amount of
arrearages collected and the amount of
support collected which was paid to the
family.” This addition is made to clarify
that it is the amount actually collected,
not the amount owed that must be
included in the notice, and will be
consistent with the statutory language at
section 454(5)(A) of the Act.

Redesignated section 302.54(b)(1)(i)
specifies one of the grounds upon which
a State may be granted a waiver to
permit the issuance of quarterly, rather
than monthly, notices of the amount of
support collected. Waivers granted
under this criterion were based upon
the State’s lack of a computerized
support enforcement system consistent
with Federal requirements or the lack of
an automated system that is able to
generate monthly notices. Such waivers
were valid through September 30, 1995.

On October 12, 1995, Public Law 104—
35 was signed into law, which revised
section 454(24) of the Social Security
Act. The revised statute extends the date
from October 1, 1995 to October 1, 1997
by which States will have in effect, and
approved by the Secretary, an
operational automated data processing
and information retrieval system
meeting all requirements of Federal law
enacted on or before the date of
enactment of the Family Support Act of
1988. Because operating automated
statewide systems are vital to a State’s
ability to issue monthly notices, we are
revising the date clause to read “Until
September 30, 1997, in recognition of
the additional time needed for States to

have operational systems. Any
automated system developed to meet
the Federal requirements for a certified
comprehensive Statewide system must
produce mandated monthly notices of
collections.

States with previous waivers that
expired September 30, 1995 can apply
for extension of the waiver if the State
does not have a computerized support
enforcement system consistent with
Federal requirements or lacks an
automated system that is able to
generate monthly notices. Extension of
waivers will be granted as part of the
State plan approval process.

Section 302.80 Medical Support
Enforcement

We are revising § 302.80 by removing
the reference to “‘Part 306 of this
chapter” in paragraph (a) and replacing
it with ““88303.30 and 303.31 of this
chapter”. We are making this revision as
Part 306 is being removed with this final
regulation.

Section 302.85 Mandatory
Computerized Support Enforcement
System

On October 12, 1995, Public Law 104—
35 was signed into law, which revises
section 454(24) of the Social Security
Act. The revised statute extends the date
from October 1, 1995 to October 1, 1997
by which States must have in effect, and
approved by the Secretary, an
operational automated data processing
and information retrieval system
meeting all requirements of Federal law
enacted on or before the date of
enactment of the Family Support Act of
1988. Because the deadline by which
States must have operational automated
systems has been changed, we are
removing the date in paragraph (a)(2)
“October 1, 1995” and replacing it with
“October 1, 1997.”

Section 303.10 Procedures for Case
Assessment and Prioritization

This rule was issued under authority
of section 1102 of the Act, as part of
implementation of the Child Support
Enforcement Amendments of 1984
(Pub.L. 98-378). We are removing this
section because case assessment and
prioritization procedures are permissive
and standards for an effective program
at 45 CFR Part 303 require the State to
provide necessary IV-D services in all
cases in an efficient and effective
manner. Therefore, it is not necessary to
place this information in regulation.

Section 303.31 Securing and Enforcing
Medical Support Obligations

This rule implements section 452(f) of
the Act. We are replacing references to

8 306.50(a)”” with “§303.30(a)”" in
paragraphs (b)(6) and (b)(7). This
technical change is required to correct a
clerical error. Revisions to 8§ 303.30 and
303.31 set forth in the final rule issued
March 8, 1991 (56 FR 7988) did not
make these technical changes.

Section 303.73 Applications To Use
the Courts of the United States To
Enforce Court Orders

This regulation is based on sections
452(a)(8) and 460 of the Act. We are
significantly streamlining this section in
order to remove unnecessary regulatory
language. An Action Transmittal (AT)
issued February 6, 1976 (OCSE-AT-76—
1) and revised May 12, 1976 (OCSE—
AT-76-8) covers paragraphs (a) and (b)
of the regulation. Since the procedures
in this regulation are infrequently used,
and their use is discretionary, it is
sufficient for users to follow guidance in
the AT. The AT, widely available to
State child support agencies, gives
express instructions for submitting cases
for consideration for referral to Federal
court. It is unnecessary to place
paragraph (c) in regulation as it merely
specifies internal instructions to the
Regional Office.

Therefore, we are revising the end of
the introductory portion of paragraph (a)
by removing, ‘“to demonstrate that” and
completing the paragraph by adding, ““in
accordance with instructions issued by
the Office,” thus deleting paragraphs
(a)(1) through (c).

Section 303.100 Procedures for Wage
or Income Withholding

In the administration of wage or
income withholding, § 303.100(g)(3)
requires that effective October 1, 1995,
States must be capable of receiving
withheld amounts and accounting
information which are electronically
transmitted by the employer to the
State. This effective date for electronic
funds transfer capability was directly
linked to the date by which States are
required to have operational automated
child support enforcement systems. On
October 12, 1995, Public Law 104-35
was signed into law, which revised
section 454(24) of the Social Security
Act. The revised statute extends the date
from October 1, 1995 to October 1, 1997
by which States will have in effect, and
approved by the Secretary, an
operational automated data processing
and information retrieval system
meeting all requirements of Federal law
enacted on or before the date of
enactment of the Family Support Act of
1988. Because the deadline by which
States must have operational automated
systems has been changed, we are
revising the introductory clause in
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paragraph (g)(3) to remove the phrase
“Effective October 1, 1995,” and
replacing it with “Effective October 1,
1997,”.

Section 304.10 General Administrative
Requirements

We have replaced the parenthetical
phrase, “‘(with the exception of Subpart
G, Matching and Cost Sharing and
Subpart I, Financial Reporting
Requirements)” with ““(with the
exception of 45 CFR 74.23, Cost Sharing
or Matching and 45 CFR 74.52,
Financial Reporting).” This revision is
being made to coincide with substantial
revisions of 45 CFR Part 74 by DHHS
August 25, 1994 (59 FR 43760).

Section 304.20 Availability and Rate
of Federal Financial Participation

We have made several technical
revisions to update and correct this
section. In paragraph (b)(2)(iii), we are
replacing the phrase “Subpart P’ with
“... in accordance with the Procurement
Standards found in 45 CFR 74.40 et.
seq.” We are making this revision to
coincide with substantial revisions of 45
CFR Part 74 by DHHS August 25, 1994
(59 FR 43760) because the regulation is
applicable to the Child Support
Enforcement program .

In paragraph (b)(1)(vi), we are
changing the reference from *§302.16”
to ““8304.15.” We are making this
technical revision because §304.15 is a
cross-reference to the DHHS regulations
on cost allocation at 45 CFR Part 95,
Subpart E which replaced 45 CFR
302.16. In paragraph (b)(3)(iv), we are
replacing “‘attachment’” with
“withholding”, in order to make the
terminology consistent with the
enactment of the Child Support
Enforcement Amendments of 1984 (Pub.
L. 98-378).

In paragraph (b)(8), we are correcting
a clerical error by replacing ‘8 302.2”
with ““8303.2.” Finally, in paragraph
(b)(11), we are removing ‘“‘Part 306,
Subpart B, of this chapter” and
replacing it with **8§303.30 and 303.31
of this chapter”. We are making this
technical fix to update this section to
reflect the revision made in 1990 to
redesignate Part 306 Subpart B as
§8303.30 and 303.31.

Section 304.23 Expenditures for which
Federal Financial Participation Is Not
Available

In paragraph (g), we are removing
“Part 306 of this chapter’” and replacing
it with ‘88 303.30 and 303.31 of this
chapter”.

Section 304.95 State Commissions on
Child Support

This rule was required by section 15
of Public Law 98-378 to be
implemented by December 1, 1984 with
a report of findings and
recommendations to the Governor by
October 1, 1985. We are removing this
section as the requirement for a State to
have a Commission on Child Support as
a condition of eligibility for Federal
funding expired on October 1, 1985.
Although it is no longer mandatory,
nothing precludes a State from having
such a Commission.

Part 306 Optional Cooperative
Agreements for Medical Support
Enforcement; Section 306.0 Scope of
This Part, Section 306.2 Cooperative
Agreement, Section 306.10 Functions To
Be Performed Under a Cooperative
Agreement, Section 306.11
Administrative Requirements of
Cooperative Agreements, Section 306.20
Prior Approval of Cooperative
Agreements, Section 306.21 Subsidiary
Cooperative Agreements With Courts
and Law Enforcement Officials, Section
306.22 Purchase of Service Agreements,
and Section 306.30 Source of Funds

Cooperative agreements for medical
support enforcement was first added to
the IV-D regulations (Part 306) in the
February 11, 1980 joint final rule by the
Health Care Financing Administration
(HCFA) and OCSE implementing
section 11 of Public Law 95-142 which
added a new section 1912 to the Social
Security Act. Section 1912 authorized
the Third Party Liability (TPL) program
in the Medicaid agency and required the
State to require Medicaid recipients, as
a condition of Medicaid eligibility, to
assign their support rights to any
medical support and to cooperate with
the State in establishing paternity and
obtaining third party payments. Section
1912 also required the State plan to
provide for the State Medicaid agency to
make cooperative agreements with the
State IV-D agency, and other
appropriate agencies, courts, and law
enforcement officials to assist in the
TPL program, with an incentive
payment to political subdivision, other
State, or other entity that makes the TPL
collection.

As a result of an increasing degree of
responsibility for IV-D agencies to
perform medical support functions, very
few of the functions listed in §306.10
continue to be optional. Many of the
requirements listed as “‘optional’ for
IV-D agencies to perform under
agreements with State Medicaid
agencies have become mandatory under
title IV-D (e.g., obtain sufficient health

insurance information, 8 303.30; secure
health insurance coverage, 8 303.31).
This leaves only two optional
procedures in §306.10 ((f) file insurance
claims and (h) take direct action to
recover TPL).

We are removing and reserving Part
306. This will give States flexibility to
enter into cooperative agreements with
Medicaid agencies to perform activities
which are beyond the mandatory
medical support activities of the IV-D
program. Cooperative agreements for
medical support enforcement is a
statutory requirement mandated on the
Health Care Financing Administration
(HCFA) which was placed in regulation
at 42 CFR 433.152 but optional for IV—
D. This removal will not affect the
continuation of existing cooperative
agreements or formulation of future
agreements between State child support
agencies and State Medicaid agencies.

Section 307.5 Mandatory
Computerized Support Enforcement
Systems

On October 12, 1995, Public Law 104—
35 was signed into law, which revised
section 454(24) of the Social Security
Act. The revised statute extends the date
from October 1, 1995 to October 1, 1997
by which States will have in effect, and
approved by the Secretary, an
operational automated data processing
and information retrieval system
meeting all requirements of Federal law
enacted on or before the date of
enactment of the Family Support Act of
1988. Because the deadline by which
States must have operational automated
systems has been changed, we are
removing the date in paragraph (a)
“*October 1, 1995 and replacing it with
“October 1, 1997.”

Section 307.15 Approval of Advance
Planning Documents for Computerized
Support Enforcement Systems

On October 12, 1995, Public Law 104—
35 was signed into law, which revised
section 454(24) of the Social Security
Act. The revised statute extends the date
from October 1, 1995 to October 1, 1997
by which States will have in effect, and
approved by the Secretary, an
operational automated data processing
and information retrieval system
meeting all requirements of Federal law
enacted on or before the date of
enactment of the Family Support Act of
1988. Therefore, we are removing the
date in paragraph (b)(2) ““October 1,
1995” and replacing it with “October 1,
1997.”

Response to Comments

We have received over 55 comments
from representatives of State and local
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agencies, national organizations,
advocacy groups, and private citizens
on the proposed rule published January
29, 1996 in the Federal Register (61 FR
2774). Comments received and our
responses are as follows:

Services to Individuals Not Receiving
AFDC or Title IV-E Foster Care
Assistance (Assignment)—Section
302.33(e)

1. Comment: We received one
comment supporting removal of this
paragraph and a number of comments
suggesting removal would allow States
to require assignments from non-AFDC
cases which would violate Federal
policy. The commenters indicated that
it would deter custodial parents from
requesting help.

Response: Having non-AFDC cases
assign their right to support is a State
law issue, not a Federal issue. For non-
AFDC cases, States cannot require the
kind of assignment that gives them the
authority to retain support, or any other
assignment under State law as a
condition of eligibility for IV-D
services. The type of assignment that
was specified in §302.33(e) is used by
some States as an administrative
technique to provide services. In such
States, legal authority must be given to
them in order to collect money on
behalf of the family. Assignment for this
purpose is not the same as the usual
definition of assignment set forth in
Federal regulations at 45 CFR 301.1. We
are not changing policy but merely
removing the citation because it is
unnecessary.

2. Comment: A number of
commenters took the position that by
deleting this paragraph, States would
not be required to inform the custodial
parents that assignments are not
required.

Response: We encourage States to
inform custodial parents when such
assignment is required and clearly
explain the reason for this type of
assignment. However, as indicated
above, this is an issue of State law and
procedures, and this notice should not
be a Federal mandate in the current
environment of having as few Federal
regulations as possible.

Notice of Collection of Assigned
Support (Grant a Waiver)—
302.54(b)(2)(i), Formerly (c)(1)(i)

1. Comment: One commenter
supports us in extending the date for the
waiver to use a quarterly notice rather
than a monthly notice to October 1,
1997 and a number of commenters are
against this extension.

Response: Congress provided
authority for a waiver recognizing the

importance of an automated system to
generate monthly notices. On October
12, 1995, Public Law 104-35 was signed
into law which revised Section 454(24)
of the Social Security Act. The revised
statute extends the date from October 1,
1995 to October 1, 1997 by which States
will have in effect, and approved by the
Secretary, an operational automated
data processing and information
retrieval system meeting all
requirements of Federal law enacted on
or before the date of enactment of the
Family Support Act of 1988. Although
most States have made significant
progress in their Statewide systems
development efforts, most States do not
have certified systems and will be
helped by this extension. Because
waivers available under this paragraph
are linked to the existence of an
operational automated system, we
extended this date accordingly.

2. Comment: A few commenters urged
that States who already have a waiver
should not have to reapply for a waiver
but should have the waiver extended
automatically.

Response: States with previous
waivers that expired September 30,
1995 can apply for extension of the
waiver if the State does not have a
computerized support enforcement
system consistent with Federal
requirements or lacks an automated
system that is able to generate monthly
notices. Extension of waivers will be
granted as part of the State plan
approval process.

3. Comment: One commenter asked
that we clarify that a waiver from
monthly reporting will be available after
October 1, 1997 for States that include
an Automated Voice Response System
with their Statewide system that
provides the required notice
information.

Response: We believe the regulation is
clear at section 302.54(b)(1)(ii) that
waivers may be granted indefinitely to
provide quarterly notices if a State has
a toll-free automated voice response
system. In addition, as specified in the
preamble to the final monthly notice
regulation issued July 10, 1992 (57 FR
30666), indefinite waivers of the
monthly notice requirement are allowed
if States send quarterly notices and have
an automated voice response system
which provides all required information
in 8302.54(b)(2).

4. Comment: Another commenter
thought notices were unnecessary for
former AFDC recipients when the State
only has assigned arrears to collect as
they have no interest in this information
and are difficult to locate.

Response: Section 454(5) of the Act
and the implementing regulations at 45

CFR 302.54(a)(1) require that notice
must be given to any custodial parent
who has made an assignment to the
State under section 402(a)(26) of the
Act, and a collection applied to assigned
arrears was made during the month
unless they cannot be located.

Procedures for Case Assessment and
Prioritization—Section 303.10

1. Comment: We received several
comments favoring removal of this
section as it is difficult to implement
and removal will give State programs
the flexibility to manage their caseloads
efficiently and effectively. Other
commenters indicated that retaining this
section would insure States know they
can set priorities within the timeframes
if they wish and allow 1VV-D agencies to
operate more efficiently. One
commenter indicated that removal
would allow States to ignore cases in
certain status/priorities regardless of
staff limitations.

Response: States are allowed
discretion in the management of their
program and we do not believe that
regulating such discretion offers a
benefit. IV-D agencies may set priorities
without specific reference to such
discretion in Federal regulations. The
Standards for Program operations at 45
CFR Part 303 require the States to work
all cases within specified timeframes.
States will continue to have discretion
to prioritize their work providing these
program standards are met.

Applications to Use the Courts of the
United States To Enforce Court Order—
303.73

1. Comment: A number of
commenters indicated that removal of
this section would limit further the
number of cases using this enforcement
technique as requestors would not have
access to the Action Transmittal (AT)
and that ATs are less easily accessed
than CFRs.

Response: Program instructions for
this enforcement technique are clearly
laid out in Action Transmittals OCSE—
AT-76-1 and OCSE-AT-76-8 which
are accessible to the public on the
Internet. AT—76-1 includes the
application form with instructions on
how to fill out each blank and AT-76—
8 includes a corrected citation.

Procedures for Wage or Income
Withholding—303.100

1. Comment: Several commenters
requested that we do not extend the
deadline for accepting wage
withholding collections through
Electronic Funds Transfer from October
1, 1995 to October 1, 1997 as wage
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withholding is an important tool for
collecting child support.

Response: Electronic Funds Transfer
(EFT) is directly linked to automation.
Extension of the deadline for EFT does
not delay wage withholding, but rather
delays the requirements for States to
accept wage withholding collections
from employers through EFT. Because
Public Law 104-35 extends the date by
which States must have in effect, and
approved by the Secretary, an
operational automated data processing
and information retrieval system by two
years, this conforming change regarding
the use of EFT is necessary.

Optional Cooperative Agreements for
Medical Support Enforcement—Part 306

1. Comment: One commenter
guestioned where it would be stated in
regulations that a State IV-D agency
may enter into a cooperative agreement
with a Medicaid agency to provide
services not mandated by title IV-D if
section 306.10 is removed. The
commenter further questioned whether
a IV-D agency may enter into
cooperative agreements to perform
functions beyond those now listed in
section 306.10.

Response: Cooperative agreements
were never required under title IV-D of
the Act, and OCSE regulations. A IV-D
agency may, at its discretion, enter into
cooperative agreements with Medicaid
agencies to perform functions beyond
those mandated by title IV-D so long as
the Medicaid agency pays for the costs
of such activities. Since the optional
cooperative agreements for medical
support enforcement activities are not
required by the statute, and few States
have entered into these agreements, we
are deleting these provisions from the
regulations.

2. Comment: A commenter asked
whether FFP will become available for
all medical support enforcement
services performed under a cooperative
agreement with Medicaid when section
306.30 is removed.

Response: According to section
304.23(g), medical support services
performed under cooperative agreement
with title XIX Medicaid agencies are not
eligible for FFP from OCSE. Activities
performed by the IV-D agency under a
cooperative agreement with the
Medicaid agency must be funded by the
Medicaid agency.

3. Comment: A number of
commenters pointed out two additional
references to be deleted with this
removal (i.e. 45 CFR Part 306 from
sections 302.80 and 304.23(Q)) in
addition to our proposed removal from
section 304.20(b)(11).

Response: We appreciate this being
brought to our attention and have
deleted these references.

Regulatory Flexibility Analysis

The Secretary certifies, under 5 U.S.C.

605(b), as enacted by the Regulatory
Flexibility Act (Pub. L. 96—-354), that
this final rule will not result in a
significant impact on a substantial
number of small entities. The primary
impact is on State governments and
individuals and results from restating
the provisions of the statute. State
governments are not considered small
entities under the Act.

Executive Order 12866

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles. No costs are
associated with this rule as it merely
ensures consistency between the statute
and regulations.

List of Subjects
45 CFR Part 301

Child support, Grant programs/social
programs.

45 CFR Part 302

Child support, Grant programs/social
programs, Reporting and recordkeeping
requirements.

45 CFR Parts 303 and 304

Child support, Grant programs/social
programs, Reporting and recordkeeping
requirements.

45 CFR Part 306

Child support, Grant programs/social
programs, Medicaid.

45 CFR Part 307

Child support, Grant programs/social

programs, Computerized support
enforcement systems.
(Catalog of Federal Domestic Assistance
Programs No. 93.563, Child Support
Enforcement Program)

Dated: November 22, 1996.

Olivia A. Golden,
Acting Assistant Secretary for Children and
Families.

For the reasons discussed above, title
45 chapter 111 of the Code of Federal
Regulations is amended as follows:

PART 301—STATE PLAN APPROVAL
AND GRANT PROCEDURES

1. The authority citation for Part 301
continues to read as set forth below:

Authority: 42 U.S.C. 651 through 658, 660,
664, 666, 667, 1301, and 1302.

2. Section 301.1 is amended by
revising the definition for “applicable
matching rate’ to read as follows:

§301.1 [Amended]
* * * * *

Applicable matching rate means the
rate of Federal funding of State IV-D
programs’ administrative costs for the
appropriate fiscal year. The applicable
matching rate for FY 1990 and thereafter

is 66 percent.
* * * * *

§301.15 [Amended]

3. In 301.15, paragraph (a)(1) is
amended by revising ““Social and
Rehabilitation Service, Attention:
Finance Division, Washington, DC
20201” to read ““Administration for
Children and Families, Office of
Program Support, Division of Formula,
Entitlement and Block Grants, 370
L’Enfant Promenade, S.W., Washington,
DC 20447 and paragraph (e) is
amended by revising ““‘Subpart G
Matching and Cost Sharing”” with “45
CFR 74.23 Cost Sharing or Matching”
and revising “Subpart | Financial
Reporting Requirements” to read ‘45
CFR 74.52 Financial Reporting.”

PART 302—STATE PLAN
REQUIREMENTS

4. The authority citation for Part 302
continues to read as follows:

Authority: 42 U.S.C. 651 through 658, 664,
666, 667, 1302, 1396a(a)(25), 1396b(d)(2),
1396b(0), 1396b(p), 1396(K).

§302.15 [Amended]

5. In §302.15, paragraph (b) is
removed and paragraphs (a),
introductory text, (a)(1) introductory
text, (a)(1) (i) through (vii) and (2) are
redesignated as § 302.15, introductory
text, (a) introductory text, (a)(1) through
(7) and (b) respectively.

§302.33 [Amended]

6. In §302.33, paragraph (c)(1) is
removed, paragraphs (c)(2) and (c)(3) are
redesignated as (c)(1) and (c)(2), and
paragraph (e) is removed.

§302.34 [Amended]

7. In §302.34, paragraph (b) is
removed, paragraph (a) is amended by
removing the paragraph designation and
the first sentence is amended by adding
“‘under §303.107" after *‘cooperative
arrangements’’ in the first sentence.

§302.36 [Amended]

8. In §302.36, paragraph (a)
introductory text is amended by
removing “for:”” and inserting a period
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in its place at the end of the paragraph
and removing paragraphs (a)(1) through
(@)(5).

§302.37 [Removed and Reserved]

9. Section 302.37 is removed and
reserved.

10. In 8302.54, paragraph (a) is
removed, paragraphs (b) and (c) are
redesignated (a) and (b), respectively,
the reference to “Until September 30,
1995” in newly designated paragraph
(b)(2)(i) is revised to read “‘Until
September 30, 1997, and newly
designated paragraph (a)(2) is revised to
read as follows:

§302.54 Notice of collection of assigned
support.
* * * * *

a * X *

(2) The monthly notice must list
separately payments collected from each
absent parent when more than one
absent parent owes support to the
family and must indicate the amount of
current support collected, the amount of
arrearages collected and the amount of
support collected which was paid to the

family.
* * * * *
§302.80 [Amended]

11. Section 302.80 is amended by
revising the reference to ““Part 306 of
this chapter” in paragraph (a) to read
‘88 303.30 and 303.31 of this chapter.”

§302.85 [Amended]

12. In section 302.85, reference to
“October 1, 1995” in paragraph (a)(2) is
revised to read ‘“October 1, 1997.”

PART 303—STANDARDS FOR
PROGRAM OPERATIONS

13. The authority citation for Part 303
continues to read as follows:

Authority: 42 U.S.C. 651 through 658, 660,
663, 664, 666, 667, 1302, 1396a(a)(25),
1396b(d)(2), 1396b(0), 1396b(p), and 1396(K).

§303.10 [Removed and Reserved]
14. Section 303.10 is removed and
reserved.

§303.31 [Amended]

15. In 8303.31, reference to
8 306.50(a)’" is revised to read
§303.30(a)” in paragraphs (b)(6) and
b)7). -

16. Section 303.73 is revised to read
as follows:

§303.73 Applications to use the courts of
the United States to enforce court orders.
The 1V-D agency may apply to the
Secretary for permission to use a United
States district court to enforce a support
order of a court of competent
jurisdiction against an absent parent

who is present in another State if the
IV-D agency can furnish evidence in
accordance with instructions issued by
the office.

§303.100 [Amended]

17. In §303.100, reference to ‘“October
1, 1995" in paragraph (g)(3) is revised to
read “October 1, 1997.”

PART 304—FEDERAL FINANCIAL
PARTICIPATION

18. The authority citation for Part 304
continues to read as follows:

Authority: 42 U.S.C. 651 through 655, 657,
1302, 1396a(a)(25), 1396b(d)(2), 1396b(0),
1396(p), and 1396(Kk).

§304.10 [Amended]

19. In §304.10, the parenthetical
phrase “(with the exception of Subpart
G, Matching and Cost Sharing and
Subpart I, Financial Reporting
Requirements)” is replaced with “(with
the exception of 45 CFR 74.23, Cost
Sharing or Matching and 45 CFR 74.52,
Financial Reporting).”

§304.20 [Amended]

20. In §304.20, paragraph (b)(1)(iii)
introductory text is amended by
replacing “Subpart P, Procurement
Standards, 45 CFR Part 74" with “in
accordance with the Procurement
Standards found in 45 CFR 74.40 et
seq.”, paragraph (b)(1)(vi) is amended
by revising reference to ““§ 302.16 of this
chapter” to read “8 304.15", paragraph
(b)(3)(iv) is amended by revising the
term “‘attachment” to read
“withholding;”, paragraph (b)(8) is
amended by revising the reference
“§302.2" to read ““§303.2"” and,
paragraph (b)(11) is amended by
revising *‘Part 306, Subpart B, of this
chapter’” with 88 303.30 and 303.31 of
this chapter”.

§304.23 [Amended]

21. In 8304.23, paragraph (g) is
amended by replacing “‘Part 306 of this
chapter’”” with *“88 303.30 and 303.31 of
this chapter”.

§304.95 [Removed and Reserved]

22. Section 304.95 is removed and
reserved.

PART 306—OPTIONAL COOPERATIVE
AGREEMENTS FOR MEDICAL
SUPPORT ENFORCEMENT [REMOVED
AND RESERVED]

23. Part 306 is removed and reserved.

PART 307—COMPUTERIZED
SUPPORT ENFORCEMENT SYSTEMS

24. The authority citation for part 307
continues to read as follows:

Authority: 42 U.S.C. 652 through 658, 664,
666, 667, and 1302.

§307.5 [Amended]

25. In 8307.5, reference to “October 1,
1995” in paragraph (a) is revised to read
“October 1, 1997.”

§307.15 [Amended]

26. In §307.15, reference to ““‘October
1, 1995” in paragraph (b)(2) is revised
to read ‘““‘October 1, 1997.”

[FR Doc. 96-32085 Filed 12-19-96; 8:45 am)]
BILLING CODE 4184-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 6104
RIN 3090-AG29

Board of Contract Appeals; Rules of
Procedure for Travel and Relocation
Expenses Cases

AGENCY: Board of Contract Appeals,
General Services Administration.

ACTION: Interim rule.

SUMMARY: This document specifies the
procedures the GSA Board of Contract
Appeals will apply to the Board’s
review of a request from an agency
disbursing or certifying official, or
agency head, for a Board decision on a
question involving a payment the
official will make, or a voucher
presented to a certifying official for
certification, which concerns a claim
against the agency for reimbursement of
expenses incurred by a federal civilian
employee while on official temporary
duty or in connection with relocation to
a new duty station.

DATES: This rule is effective December
20, 1996, and will expire on July 26,
1997. Comments must be submitted on
or before January 22, 1997.

ADDRESSES: Written comments
concerning this interim rule may be
mailed to Margaret S. Pfunder, GSA
Board of Contract Appeals, 18th & F
Streets, N.W., Washington, DC 20405, or
sent electronically by using the
following Internet address:
Margaret.Pfunder@gsa.gov.

FOR FURTHER INFORMATION CONTACT:
Margaret S. Pfunder, Deputy Chief
Counsel, GSA Board of Contract
Appeals, (202) 501-0272.

SUPPLEMENTARY INFORMATION:
A. Regulatory Flexibility Act

The General Services Administration
certifies that this revision will not have
a significant economic impact on a
substantial number of small entities
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within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

B. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed revision
does not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public which require the approval of
OMB under 44 U.S.C. 3501 et seq.

C. Background

Until recently amended by section
204 of the General Accounting Office
Act of 1996 (Pub. L. 104-316)(GAO
Act), 31 U.S.C. 3529 provided that,
upon the request of a disbursing or
certifying official or the head of an
agency, the Comptroller General would
issue a decision on a question involving
a payment to be made by the disbursing
official or head of the agency, or a
voucher to be certified by a certifying
official. Those decisions issued by the
Comptroller General were commonly
known as “‘advance decisions,’ since
the Comptroller General’s decision was
sought by agency officials before making
payments or certifying vouchers for
payment.

Section 204 of the GAO Act amends
31 U.S.C. 3529 hy referencing an earlier
transfer of functions from the
Comptroller General to the Director of
the Office of Management and Budget
authorized by section 211 of the
Legislative Branch Appropriation Act,
1996 (Pub. L. 104-53) (LBAA). Section
211 of the LBAA also authorized the
Director to delegate any of those
functions to another agency or agencies.
On June 30, 1996, the Director delegated
some of the functions contained in 31
U.S.C. 3702—the authority to review
claims made against the United States
for reimbursement of expenses incurred
by federal civilian employees while on
official temporary duty travel or in
connection with relocation to a new
duty station—to the Administrator of
General Services, who redelegated that
function to the Chairman of the GSA
Board of Contract Appeals.

With respect to a function transferred
to OMB under section 211 of the LBAA

and delegated by OMB to another
agency, section 204 of the GAO Act
provides that the head of that agency
has the authority to issue the “‘advance
decisions’ authorized by 31 U.S.C. 3529
on questions involving such functions.
Thus, the Administrator of General
Services is authorized to issue “‘advance
decisions’ on questions involving
reimbursement of expenses incurred by
federal civilian employees while on
official temporary duty travel or in
connection with relocation to a new
duty station. The Administrator has
redelegated that function to the
Chairman of the GSA Board of Contract
Appeals, along with the authority to
adopt and issue rules necessary for the
issuance of these decisions. This interim
rule has been approved by majority vote
of the Board’s members.

List of Subjects in 48 CFR Part 6104

Administrative practice and
procedure, Government procurement,
Travel and relocation expenses.

PART 6104—RULES OF PROCEDURE
FOR TRAVEL AND RELOCATION
EXPENSES CASES

1. The authority citation for part 6104
is revised to read as follows:

Authority: Secs. 202(n), 204, Pub. L. 104—
316, 110 Stat. 3826; Sec. 211, Pub. L. 104—
53, 109 Stat. 535; 31 U.S.C. 3529; 31 U.S.C.
3702; 41 U.S.C. 601-613.

2. Section 6104.9 is added effective
December 20, 1996 until July 26, 1997
to read as follows:

§6104.9 Decisions authorized under 31
U.S.C. 3529 [Rule 409].

(a) Request for decision. (1) A
disbursing or certifying official of an
agency, or the head of an agency, may
request a decision from the Board on a
guestion involving a payment the
disbursing official or head of the agency
will make, or a voucher presented to a
certifying official for certification,
which concerns a matter specified in
6104.1. Such a decision is referred to as
a “‘Section 3529 decision.”

(2) A request for a Section 3529
decision shall be in writing; no
particular form is required. The request

must refer to a specific payment or
voucher; it may not seek general legal
advice. The request should—

(i) Explain why the official is seeking
a Section 3529 decision, rather than
taking action on his or her own
regarding the matter;

(ii) State the question presented and
include citations to applicable statutes,
regulations, and cases; and

(iii) Include—

(A) The name, address, telephone
number, and facsimile machine number
(if available) of the official making the
request;

(B) The name, address, telephone
number, and facsimile number (if
available) of the employee affected by
the specific payment or voucher; and

(C) Any other information which the
official believes the Board should
consider.

(b) Notice of docketing. A request for
a Section 3529 decision will be
docketed by the Office of the Clerk of
the Board. A written notice of docketing
will be sent promptly to the official and
the affected employee. The notice of
docketing will identify the judge to
whom the request has been assigned.

(c) Service of copy. The official
submitting a request for a Section 3529
decision shall send to the affected
employee copies of all material
provided to the Board.

(d) Additional submission. If the
affected employee wishes to submit any
additional information to the Board, he
or she must so inform the Board within
10 calendar days after receiving the
copy of the request for decision and
supporting material. The judge will
establish the time frame for any such
submission.

(e) Proceedings and decisions. 6104.5
and 6104.6 govern proceedings relating
to requests for Section 3529 decisions
and the issuance of such decisions.

Dated: December 16, 1996.

Stephen M. Daniels,

Chairman, GSA Board of Contract Appeals.
[FR Doc. 96-32278 Filed 12-19-96; 8:45 am]
BILLING CODE 6820-34-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket Nos. 96N-0421 and 94P-0453/CP1]
Food Labeling: Nutrient Content

Claims Pertaining to the Available Fat
Content of Food

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its food labeling regulations to
provide for the use of nutrient content
claims on the food label or in labeling
based on the reduced availability of fat
to the body from the food because of the
use of a fat substitute ingredient in the
food. This proposal responds, in part, to
a citizen petition on the use of
digestibility coefficients in determining
the quantity of fat declared on a food
label. FDA is undertaking this action to
encourage innovation on the part of
food manufacturers and to foster a
situation that will provide increased
product choices for consumers in
achieving dietary goals.

DATES: Submit written comments by
April 21, 1997. Submit written
comments on the information collection
requirements by January 21, 1997. The
agency is proposing that any final rule
that may issue based upon this
proposed rule become effective 30 days
after its date of publication in the
Federal Register.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857. Submit
written comments on the information
collection requirements to the Office of
Information and Regulatory Affairs,
OMB, New Executive Office Bldg., 725
17th St. NW., Washington, DC 20503,
ATTN: Desk Officer for FDA.

FOR FURTHER INFORMATION CONTACT:
Virginia L. Wilkening, Center for Food
Safety and Applied Nutrition (HFS—
165), Food and Drug Administration,
200 C st. SW., Washington, DC 20204,
202-205-5763.

SUPPLEMENTARY INFORMATION:
I. Background

A. The 1990 Amendments and
Implementing Regulations

The Nutrition Labeling and Education
Act of 1990 (the 1990 amendments) and
the final regulations that implement the
1990 amendments (58 FR 2066, January
6, 1993, as modified at 58 FR 44020,
August 18, 1993) provided for a number
of fundamental changes in how food is
labeled, including requiring that
nutrition labeling appear on most foods
and establishing that terms that
characterize the level of a nutrient in a
food may not be used in food labeling
unless defined by FDA.

The 1990 amendments added section
403(q) to the Federal Food, Drug, and
Cosmetic Act (the act) (21 U.S.C.
343(q)), which requires that most food
bear nutrition labeling. In response to
this provision, in the January 6, 1993,
final rule on nutrition labeling (entitled
“Food Labeling: Mandatory Status of
Nutrition Labeling and Nutrient Content
Revision, Format for Nutrition Label,”
(the nutrition labeling final rule (58 FR
2079)), FDA prescribed how nutrition
labeling is to be provided on the foods
that are regulated by the agency. Among
other things, the agency required that
the nutrition label include information
on total calories and calories from fat
and on the quantitative amounts of
specified nutrients (e.g., total fat,
saturated fat, total carbohydrate, and
dietary fiber) per serving.

In the nutrition labeling final rule (58
FR 2079 at 2110), FDA recognized that
many food ingredients have caloric
values substantially different from the
general factors of 4, 4, and 9 calories per
gram (g) for protein, carbohydrate, and
fat, respectively. Therefore, the agency
provided a number of options for
calculating the energy value of foods.
For example, FDA stated that calories
may be calculated, under
§101.9(c)(1)(i)(A) (21 CFR
101.9(c)(1)(i)(A)), by using specific
Atwater factors given in Table 13
“Energy Value of Foods-Basis and
Derivation,” U.S. Department of
Agriculture (USDA) Handbook No. 74;

under §8101.9(c)(1)(i)(C), by multiplying
the general factor of 4 calories per g by
the amount of total carbohydrate less
the amount of insoluble dietary fiber;
under §101.9(c)(1)(i)(D), by using data
for specific energy factors for particular
foods or ingredients approved by FDA
through the food additive or generally
recognized as safe (GRAS) petition
processes in parts 170 and 171 (21 CFR
parts 170 and 171) and provided in
parts 172 or 184 (21 CFR parts 172 or
184); or under § 101.9(c)(1)(i)(E), by
using bomb calorimetry data.

FDA also defined the basic nutrients
that are to be declared as part of the
nutrition label (58 FR 2079 at 2086). In
particular, FDA defined *‘total fat” as
total lipid fatty acids expressed as
triglycerides (8§ 101.9(c)(2)) and
“saturated fat” as the sum of all fatty
acids containing no double bonds
(8 101.9(c)(2)(i) (58 FR 2079 at 2089)).

In addition to adding section 403(q)
on nutrition labeling to the act, the 1990
amendments added section 403(r) on
nutrient-related claims and, in
particular, section 403(r)(1)(A) of the
act, which states that a food is
misbranded if it bears a claim in its
label or labeling that expressly or
implicitly characterizes the level of any
nutrient of the type required to be
declared in nutrition labeling unless the
claim is made in accordance with
section 403(r)(2) of the act. Section
403(r)(2)(A)(i) of the act states that a
claim may be made only if the
characterization of the level made in the
claim uses terms that are defined in
regulations of the Secretary of the
Department of Health and Human
Services.

In the Federal Register of January 6,
1993 (58 FR 2302), FDA published a
final rule (entitled “Food Labeling:
Nutrient Content Claims, General
Principles, Petitions, Definitions of
Terms; Definitions of Nutrient Content
Claims for the Fat, Fatty Acid, and
Cholesterol Content of Food,”
hereinafter referred to as “‘the nutrient
content claims final rule’’) that
implemented the nutrient content
claims provisions of the act by
establishing general rules for how such
claims are to be made and defining
various terms (e.g., “‘high,” “low,”
“free,” and “‘reduced”) that could be
used to characterize the level of various
nutrients in the food.
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FDA noted that its approach to
developing a system of nutrient content
claims emphasized three objectives: (1)
Consistency among definitions, (2)
claims that are consistent with public
health goals, and (3) claims that will
help consumers to maintain healthy
dietary practices (58 FR 2302 at 2319).
The agency stated that it is important for
effective consumer education to
establish consistent definitions for
descriptive terms whenever possible to
limit the possibility of consumer
confusion (58 FR 2302 at 2319).

B. Citizen Petition

Nabisco Group (Nabisco) (hereinafter
“the petitioner”) submitted a citizen
petition (filed December 21, 1994,
Docket No. 94P—-0453/CP1) requesting
that FDA amend its food labeling
regulations to permit the use of a
““digestibility coefficient” or ““food
factor” in determining the quantity of
fat to be declared on the nutrition label
and to permit nutrient content claims to
be based on the quantity of fat declared.
According to the petitioner, this action
would permit claims on a class of
products that contain significantly less
available fat compared to an appropriate
reference food but that may not qualify
to bear a calorie claim or a fat claim
based on the total analytically-
determined amount of fat in the food.
The petitioner asserted that the
nutritional benefit of foods with
reduced available fat is similar to that of
foods with reduced total fat, and that
providing for claims on foods that
contain significantly less available fat
would further FDA'’s goal of promoting
healthier diets by encouraging product
innovation. The petitioner noted that
the costs of development and
reformulation for the use of
manufactured fat substitutes, such as
salatrim, make them much more
expensive to use than fats from
traditional sources. The petitioner
maintained that, unless manufacturers
are able to promote the beneficial
aspects of products containing these
ingredients, they would have no
incentive to develop or use them. Thus,
the petitioner continued, it is imperative
that manufacturers be able to make
claims for foods containing fat
substitutes with reduced availability.

Specifically, the petitioner requested
that FDA amend§ 101.9(c)(2) by
inserting the following language at the
end of the first paragraph in that
section:

Fat content may be calculated by applying
a food factor to the actual amount of fat
present per serving, using specific food
factors for particular foods or ingredients
approved by FDA and provided in parts 172

or 184 of this chapter, or by other means as
appropriate.

The requested change would allow the
amount of total fat present per serving
to be multiplied by a specific factor
approved by FDA, to yield the quantity
of fat that is to be declared in nutrition
labeling, even though the declared value
may be less than the actual amount of
fat in the food. The approach suggested
by the petitioner, that the factor used to
calculate available fat content be
approved by FDA, is similar to the
approach taken by FDA in
§101.9(c)(1)(i)(D), which provides that
specific food factors may be used to
calculate total caloric content declared
in nutrition labeling if they have been
approved by FDA and provided for in
part 172, part 184, or by other means as
appropriate. The petitioner also
suggested that the agency could permit
self-determination of a food factor for
calculating nutrient availability by a
manufacturer, pending agency review of
a GRAS petition for the ingredient to
which the factor applies.

The petitioner noted, for example,
that it had filed a GRAS petition for
salatrim (GRASP 4G0404) that proposed
a food factor of 5/9 for this ingredient.t
The petitioner maintained that the
amount of available (i.e., absorbed/
digestible) fat in an ingredient should be
reflected in the ““food factor” or
“digestibility coefficient’” for that
ingredient. The petitioner went on to
suggest that manufacturers be permitted
to make fat reduction claims for
products that claim the amount of
available fat as opposed to the
chemically analyzed quantity of fat in
the food.

1Dietary fats consist of one, two, or three fatty
acid molecules attached to a glycerol backbone (i.e.,
mono-, di-, or triglycerides). Salatrim is a
manufactured fat substitute in which the
manufacturer controls the fatty acid composition of
the triglyceride. Salatrim is the trade name for a
family of triglycerides that contain one or two long
chain fatty acids, primarily stearic acid (C18:0, 50
to 60 percent by weight), and one or two short chain
fatty acids, primarily acetic acid (C2:0) and
propionic acid (C3:0), randomly attached to the
glycerol backbone. The stearic acid component is
incompletely absorbed, as addressed in the current
petition. The short chain fatty acids are fully
absorbed, but they have a lower energy value than
long chain fatty acids that comprise dietary fats.
Thus, the reduction in energy from salatrim
compared to conventional dietary fats is derived in
part from the incomplete absorption of stearic acid
and, in part, from the low energy value of the short
chain fatty acids. In combination, these two factors
have been estimated by the petitioner to result in
a caloric value that is approximately 55 percent (5/
9) of the energy value of conventional fats (i.e., a
food factor of 55 percent, according to the definition
of terms in section Il.A. of this document). The
digestibility coefficient, which addresses only the
availability of fat, would consider only the
incomplete absorption of stearic acid from this
ingredient.

Additionally, the petitioner requested
that FDA amend § 101.9(c)(2) to provide
that a food factor be used to calculate
the quantity of all fatty acids (i.e.,
saturated fat, polyunsaturated fat, and
monounsaturated fat) declared on the
nutrition label.

I11. Agency Response
A. Definition of Terms

To understand the issues raised by the
petition, and the agency’s response to
those issues, it is important to
distinguish among three terms,
“bioavailability” or “availability,” “‘food
factor,” and “‘digestibility coefficient.”
These terms are often used
interchangeably but have substantially
different meanings. The agency’s
approach to how energy and nutrient
values are declared in nutrition labeling
is determined by the differences among
these terms.

FDA notes that bioavailability is the
result of a series of complex events, i.e.,
digestion, absorption, and metabolism
(Ref. 1). Digestion refers to the chemical
and physical breakdown of food and its
macromolecular components in the
gastrointestinal tract (e.g., the
breakdown of triglycerides (fats) into
fatty acids and glycerol). Absorption
refers to the intestinal absorption of the
component molecules (e.g., fatty acids).
The mechanisms of reduced availability
of a fat substitute may vary for different
ingredients. Some products are less
available because they are resistant to
chemical (e.g., enzymatic) digestion
(e.g., olestra). Other products exploit
less efficient absorption of certain
compounds, such as long chain and
very long chain fatty acids (e.g., salatrim
and caprenin).

FDA will use the term “available” to
refer to the portion of a fat substitute
that is physiologically available from a
food, i.e., that portion that is digested,
absorbed, and metabolized, or, more
simply, the proportion of the consumed
fat substitute that can be utilized. The
prefix “bio” in “‘bioavailable’” denotes
that a biological attribute is being
discussed as opposed to, some other
type of availability, e.g., availability
within the marketplace. However, based
on the context in which the agency
expects the term to be used (i.e., fat
availability), FDA does not anticipate
that the term “‘availability” will be
confused with other forms of
availability. Thus, for the purposes of
this rulemaking, and consistent with
current scientific literature, the term
“available” will be used as a synonym
to the term “bioavailable” to describe
the effects of different mechanisms in
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reducing the digestion and absorption of
fat substitutes.

The term “‘food factor” will be used
to refer to those factors (i.e., Atwater
factor, general food factor, and specific
food factor) that are used to calculate
energy value (total caloric content) of a
food or ingredient (§ 101.9(c)(1)(i)) or to
calculate the amount of calories in a
food that it derives from the fat
component of the food (§ 101.9(c)(1)(ii)).
It is important to note that energy values
vary for different classes of nutrients or
ingredients and for ingredients within a
class (e.g., different fats). The general
factors of 4, 4, and 9 calories per g for
carbohydrates, protein, and fat,
respectively, are general factors (i.e., a
rule of thumb) that may be used to
approximate the energy content of foods
containing common dietary
carbohydrates, protein, and fats. The use
of more specific factors to calculate the
energy value of a food increases the
accuracy of the value (Ref. 2).

The term “‘digestibility coefficient” is
used extensively in scientific literature
to refer to the multiplicand used to
calculate the amount of a nutrient that
is physiologically available (Refs. 3 and
4). In this document, FDA will use the
term ‘““digestibility coefficient” to
represent the factor used to calculate fat
availability.

Food factors and digestibility
coefficients do not necessarily refer to
the same thing. As noted above, when
food factors for specific ingredients are
available that are more accurate than the
general factors, their use increases the
accuracy of the calculation of the total
energy value for the food. Specific food
factors reflect the different parameters,
including but not limited to availability,
that affect the amount of energy that
may be derived from a particular food
or ingredient. It may be possible, under
certain circumstances (e.g., when a 50
percent reduction in availability of a fat
substitute results in a proportionate
reduction in the energy value of the
ingredient), to use the same number to
calculate both energy value and fat
availability for a food or an ingredient.
However, the energy values of different
food components may vary because of
parameters unrelated to reduced
availability, such as differences in
molecular weight and heat of
combustion.

Reduced availability will reduce the
amount of calories that derive from a
particular food component because only
part of the component can be absorbed.
However, different nutrients (e.g., fat,
carbohydrate, and protein) and different
food components within a class (e.g.,
fats composed of different fatty acids)
may be essentially 100 percent available

and still have different energy values.
Very short chain fatty acids, for
example, are at the lower end of the
energy value range compared to longer
chain fatty acids. In fact, a reduced
calorie fat ingredient can be made by
combining fat components that have a
lower energy value because of reduced
availability with components that are
naturally lower in energy but that are
fully available (as is the case with
salatrim). Therefore, when the energy
value and the nutrient availability of a
fat substitute are reduced, but not
proportionately (such as when the fat
substitute depends on two different
mechanisms to achieve a lower energy
value compared to the average value for
fat, but only one of the mechanisms
relates to the availability of the
nutrient), the food factor used to
calculate available calories would be
expected to differ from the digestibility
coefficient used to calculate the
availability of the fat.

Comments are requested on these
definitions of terms and the tentative
conclusions resulting from their use.

B. Current Position

In its discussion of total fat in the
nutrition labeling final rule (58 FR 2079
at 2087), FDA responded to a number of
comments that requested that fat be
defined to exclude various types of long
chain fatty acids because of their poor
availability. These comments asserted
that ““total fat”” should be defined as
“total digestible fat”” to allow for the use
of fat-type ingredients that have reduced
digestibility and, therefore, provide
fewer calories per g than the fats that
they replace.

In response to these comments, FDA
acknowledged the effect that the use of
fats that contain very long chain (longer
than 18 carbons) fatty acids with
reduced digestibility have on the
available fat and calorie content of
foods. FDA stated that, in an effort to
encourage innovation in the creation of
products that provide lower fat and
calorie contents, it was willing to
consider the digestibility of novel fat
compounds (58 FR 2079 at 2087). In
fact, as stated above, §101.9(c)(1)(i)(D)
provides for calculating the caloric
content of foods and ingredients,
including fat substitutes, using a
specific food factor approved by FDA.
However, FDA concluded that, because
of the diversity of possible products, it
was not appropriate to modify the
definition of “‘total fat” in §101.9(c)(2)
(58 FR 2079 at 2087). That definition,
i.e., “total lipid fatty acids expressed as
triglycerides,” represents all fatty acids
obtainable from a total lipid extraction
(58 FR 2079 at 2087), and, by

maintaining this definition, FDA not
only included all sources of fatty acids
that provide energy in the amount of fat
to be declared in nutrition labeling but
the nondigestible fatty acids as well.

Rather than modifying the definition,
the agency stated that it would address
the digestibility of novel fat compounds
on a case-by-case basis. Because the
digestibility of a substance is one of the
identifying characteristics of the
substance, the agency requested that
manufacturers who wish to declare
adjusted values of total fat based on
reduced digestibility include
information on the digestibility of the
compound, analytical assay procedures
for the compound, and data on
interference with required methods of
analysis, in food additive petitions (part
171) on such substances or in petitions
for affirmation that the use of such
substances is GRAS (8§ 170.35) (58 FR
2079 at 2087).

The agency anticipated including the
specific digestibility coefficients that
could be used in determining the
guantitative declaration of fats and the
caloric contribution from fats as part of
the statement of identity for the
substances in the listing regulations for
them in part 172 or in the GRAS
affirmation regulations in part 184 for
those whose use is affirmed as GRAS.
However, FDA also recognized that
mechanisms other than food additive or
GRAS petitions may be appropriate to
bring issues involving the digestibility
of a substance to the attention of the
agency. Thus, it suggested the
mechanism in §101.9(g)(9) as a possible
means of requesting the use of specific
digestibility coefficients (58 FR 2079 at
2087).

The agency also responded to a
number of comments that stated that
fatty acids with carbon chains longer
than 18 (i.e., C20-C24) should not be
categorized together with those having
chain lengths of 12 to 18 carbons as
saturated fatty acids because very long
chain fatty acids are poorly absorbed
and have little or no physiological
effect, e.g., they will not contribute to
raising serum cholesterol. After
reviewing all the comments, FDA was
not persuaded to exclude any fatty acids
from the definition of saturated fat on
the basis of their physiologic effects.
Rather, FDA defined saturated fat as
“the sum of all fatty acids containing no
double bonds” (58 FR 2079 at 2089).
FDA did not address the issue of
digestibility or availability of individual
fatty acids in its discussion, but the
agency noted that an inclusive chemical
definition avoids controversy about
which saturated fatty acids are
associated with increases in blood
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cholesterol, is consistent with general
dietary guidelines recommending
reduced saturated fat consumption,
avoids under-reporting of saturated fat,
and is more consistent with
international definitions (58 FR 2079 at
2089).

Thus, while FDA's final regulations
provide for the use of food factors and
other options to calculate more
accurately the total energy value of a
food (8 101.9(c)(1)), they do not provide
for the use of a mechanism to calculate
available fat or available saturated fat for
nutrition labeling. The regulations
require that nutrition labeling and
claims reflect the total amount of fat and
saturated fat in a food (i.e., “all fatty
acids obtainable from a total lipid
extraction” (58 FR 2079 at 2087)). The
only exceptions to this general
requirement are provided in: (1) The
voluntary nutrition labeling final rule
for raw fruit, vegetables, and fish (61 FR
42742, August 16, 1996) with respect to
total fat in orange roughy and (2) the
olestra final rule in § 172.867(e)(5).

In regard to orange roughy, FDA notes
that this fish is one of the few foods that
contains wax esters (i.e., single fatty
acids esterified to long chain alcohols).
Because wax esters are extracted along
with lipids during analysis, under
§101.9(c)(2), nutrition labeling for
orange roughy should reflect these wax
esters in the total fat declaration.
However, the value for fat in cooked
orange roughy in Agricultural Handbook
8-15 (1990 Supplement), upon which
FDA relied in developing the interim
nutrition labeling values for this food,
does not include the wax esters in the
value of total fat because, as stated in
the Handbook, the wax esters do not
provide a metabolizable source of
energy for humans (Ref. 5). In the
Federal Register of July 18, 1994 (59 FR
36379), FDA proposed to revise its
guidelines for the voluntary nutrition
labeling of raw fruit, vegetables, and
fish, stating its intention to revise the
total fat value for orange roughy to
include the wax esters should it receive
acceptable information in comments on
its proposal. While such a revision
would have made the orange roughy
declaration of total fat consistent with
declarations for other foods, FDA did
not receive any information that would
enable it to change the value of fat for
orange roughy to include the wax esters.
Accordingly, the nutrient values for
orange roughy in part 101 (21 CFR part
101), appendix D continue to exclude
the wax esters (61 FR 42742).

With regard to olestra, FDA recently
published a final rule establishing
conditions of safe use for this substance
as a replacement for fats and oils

(hereinafter referred to as the “‘olestra
final rule” (61 FR 3118, January 30,
1996)). FDA specified that olestra, a
sucrose polyester composed of six to
eight fatty acids bound to sucrose by
ester bonds, need not be considered as
a source of fat or calories for purposes
of nutrition labeling or nutrient content
claims (§172.867(e)(5)). This holding
was based on the fact that nearly all
ingested olestra remains intact and is
not absorbed, but is excreted intact in
the feces (61 FR 3118 at 3126). Because
the fatty acids in olestra are not
absorbed and, therefore, are unavailable
to the body, FDA decided not to require
that the fatty acids be included in the
declaration of total fat.

C. Proposal to Allow Nutrient Content
Claims Based on Fat Availability

Having carefully considered the
Nabisco petition, FDA tentatively
concludes that there is merit in
providing a generic means of allowing
for the digestibility of fat substitutes,
rather than in addressing this issue on
a case-by-case basis as stated in the
nutrition labeling final rule (58 FR 2079
at 2087) and as implemented in the
olestra final rule (61 FR 3118).

As noted in the nutrition labeling and
nutrient content claims final rules,
dietary guidance given in various
reports, such as the Surgeon General’s
“Report on Nutrition and Health” (Ref.
6), the National Academy of Sciences’
“Diet and Health: Implications for
Reducing Chronic Disease Risk” (Ref. 7),
the National Cholesterol Education
Program’s ““Report of the Expert Panel
on Population Strategies for Blood
Cholesterol Reduction” (Ref. 8), and the
“Dietary Guidelines for Americans”
(Ref. 9), recommends reducing the
consumption of fat (especially saturated
fat) and cholesterol by choosing foods
that are relatively low in fat and high in
carbohydrates. These recommendations
have been carried forward in the recent
publication of the fourth edition of the
“Dietary Guidelines for Americans”
(Ref. 10). Read together, these dietary
guidance reports make clear that
reducing the fat content of the American
diet is an important public health goal.

The issue presented by the petitioner
thus becomes whether fat-based fat
substitutes with reduced availability
will play a useful role in helping
consumers to construct a healthy diet,
and, if so, whether it is appropriate to
authorize nutrient content claims based
on the amount of available fat from such
ingredients. To answer these questions,
it is useful to understand the
physiological functions of dietary fats
and the metabolic processes necessary
to achieve these functions. The

physiological functions of fats include
transporting fat soluble vitamins within
the body, serving as structural
components in cell membranes, serving
as a source of essential fatty acids, and
acting as precursors of certain
hormones, prostaglandins, and other
active substances. While dietary fats are
insoluble in water, the digestion
processes convert them into free fatty
acids and monoglycerides, in which
forms they are absorbed from the
digestive tract. Products of digestion are
absorbed from the intestinal lumen into
the enterocytes (i.e., intestinal cells).
The form of transport and ultimate fate
of fatty acids depends to a large extent
on chain length and extent of
unsaturation (Refs. 11 and 12).

Long chain fatty acids (>C12) are
formed into new triglycerides and
transported, bound to protein (i.e.,
lipoproteins), into intercellular spaces
and thus into the lymphatic system. To
pass through the capillaries of the
organs in which they will ultimately be
used or stored (e.g., adipose tissue,
heart, skeletal muscle, or mammary
gland), triglycerides must be hydrolyzed
into fatty acids and glycerol. Shorter
chain fatty acids (<C10), which
primarily serve as an energy source, are
transported from the intestine to the
liver as unesterified fatty acids, bound
to albumin. Medium chain length fatty
acids (C8-C12) may be transported
through either mechanism (Ref. 11).

Each of the above processes serves as
a gateway or hurdle to the ultimate use
or storage of ingested fat. Thus, the
availability of a fat will depend on
whether, and to what extent, it and its
component fatty acids are able to
participate in each of these processes
(i.e., digestion, absorption, and use or
storage). For example, to function as a
source of fatty acids, a fat must first be
digested to release the fatty acids from
the one and three positions on the
glycerol molecule. However, even if the
fat is digested, not all the resulting free
fatty acids may be absorbed (e.g., long
chain and saturated fatty acids are less
soluble than shorter chain and
unsaturated fatty acids and have lower
rates of absorption). Also, other dietary
components can combine with the free
fatty acids to prevent their absorption.
The evidence shows that some fats or
fatty acids are either not digested or, if
digested, are not absorbed into the
intestinal tract (Ref. 13). These fats and
fatty acids are less available to the body
than those that are more efficiently
digested and absorbed.

If the fat or its fatty acid components
are digested and absorbed (as are most
naturally occurring fats), they are
available for use by the body (Ref. 11).
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Conversely, if an ingested fat, or the
fatty acid components of that fat, cannot
be absorbed or digested, then the fat or
fatty acids are not available for use or
storage and thus pass through the
gastrointestinal tract and are excreted.

FDA is aware that several
manufacturers have started to formulate
fat-based fat substitutes that are
structured to minimize the amount of fat
and fatty acids that will be available to
the body but that have other
characteristics that allow them to be
substituted for other fats that are more
available. The agency tentatively
concludes that foods that contain these
less available fat-based fat substitutes
will have an impact on many
physiological processes that is similar to
that of foods that contain less total fat.
Because less fat is available for use or
storage from these ingredients, less fat
will be available to have the
physiological effects that increase risk of
disease. Consequently, consuming less
available fats appears to be consistent
with the public health goal of reducing
dietary fat intake.

Based on the tentative conclusion
that, for most consumers, substituting
foods made with fat-based ingredients
that have reduced availability for foods
whose fats have normal availability is
effectively the same as reducing total fat
intake, the agency tentatively concludes
that claims based on declared levels of
available fat will be truthful and not
misleading and will assist consumers in
maintaining healthy dietary practices.
Such claims will help consumers to
identify foods that will help them to
achieve the public health goal of
reducing their level of fat intake. For
most consumers, the need for
information about the fat content of the
diet is related to weight control and to
increased risk of chronic diseases, such
as cardiovascular disease, diabetes,
stroke, and cancer. As stated above, to
a large extent, fat must be available to
the body to affect the risk of these
diseases, i.e., it must be digested and
absorbed. Therefore, FDA tentatively
concludes that it is appropriate to
authorize claims that describe the level
of available fat in a food product.

In its final rules to implement the
1990 amendments, the agency
acknowledged the possible usefulness of
novel fat compounds in enabling the
consuming public to have a healthier
diet and to meet dietary
recommendations for reducing fat
consumption (58 FR 2079 at 2987).
However, as stated earlier, the agency
concluded that, because of the diversity
of possible products, it was not
appropriate to modify the definition of
total fat in § 101.9(c)(2), but that the

agency would address the digestibility
of new ingredients (e.g., fat substitutes)
on a case-by-case basis. Tight time
constraints and resource limitations
precluded FDA from taking further
action at that time.

FDA is aware that food technology
pertaining to fat-based fat substitutes is
advancing, and that more companies are
developing ingredients formulated to
limit the availability of fat to the body
(e.g., olestra and salatrim). These
products appear to offer significant
advantages to consumers in that they
should result in more foods appearing
in the marketplace with less available
fat, leading to the consumption of diets
lower in fat. However, the petitioner has
stated that it is imperative to the
commercial viability of fat substitutes
that manufacturers be permitted to make
reduced fat claims based on the use of
such products.

Because of the apparent advantages to
consumers, FDA has tentatively decided
that it is appropriate to foster the
development and use of fat-based fat
substitutes and to authorize nutrient
content claims based on their use. To do
this, FDA is proposing to add a new
§101.63 Nutrient content claims for fat
and fatty acids based on use of
ingredients formulated to reduce
amount of available fat. This provision,
if adopted, will define nutrient content
claims for fat and fatty acids in a way
that will allow such claims to be made
for foods containing fat-based fat
substitutes that have been formulated to
limit the amount of fat and fatty acids
that can be absorbed and digested from
them by the body, thereby reducing the
availability of the fat.

1. Coverage

In proposed § 101.63(a), FDA states
that this new section defines the
circumstances in which claims can be
made for foods that contain
manufactured fat-based fat substitutes
that have been formulated to provide
functional characteristics of fat and to
reduce or eliminate absorption and
digestion of fat from the substance by
the body. The agency recognizes that
providing for claims based on
availability raises the question of
whether claims for all fats should be
based on availability. FDA is aware that
certain conventional food fats are less
available than others (e.g., fats rich in
stearic acid, e.g., cocoa butter, are not
well absorbed relative to other fats (Refs.
14 and 15)). However, the agency is
reluctant to include conventional fats
under proposed § 101.63(a) because few,
if any, such fats have undergone testing
to determine a digestibility coefficient,
i.e., availability. Moreover, including

such fats in the coverage of the
proposed regulation would create
inconsistencies among nutrition label
values, standard food composition
tables, and data bases used by
consumers and health professionals. In
addition, if some food products
continue to declare total analytically
determined levels of fat, while other
similar food products chose to declare
only the amount of available fat,
additional inconsistencies would
become apparent. The agency
tentatively concludes that these
inconsistencies could lead to so much
consumer confusion that it would
outweigh any benefits from providing
this information.

FDA requests comment on whether
the declaration of available, rather than
total, fat from conventional fat
ingredients that contain less available
fat without the benefit of special
processing (e.g., cocoa butter) would be
beneficial to consumers and should be
allowed. What would be the effect of
doing so on standard food composition
tables and on data bases? What would
be the effect of doing so on dietary
guidance? What will be the affect of any
inconsistencies created by limiting the
foods for which fat content is
determined by availability? While FDA
will consider comments on this issue, it
considers the inclusion of conventional
fats under proposed § 101.63 outside the
scope of this rulemaking. Thus, if FDA
were to be convinced by the comments
that it is appropriate to declare all fats
based on availability, it would institute
a new rulemaking to effect this change.

2. Proposed Method for Providing for
Claims Based on Availability

In the nutrition labeling final rule (58
FR 2079 at 2111), FDA recognized that
innovations in food technology have
resulted in reduced calorie foods that
utilize various soluble dietary fibers and
other modified carbohydrates, proteins,
and fats to achieve the calorie reduction.
As noted above, the agency stated that
manufacturers or users of ingredients
with reduced availability may petition
the agency for use of alternative energy
factors in nutrition labeling through
established procedures for food additive
or GRAS petitions. FDA also stated that
the burden for establishing the actual
energy value for the food is
appropriately with the manufacturer.
FDA determined (58 FR 2079 at 2112)
that the petition process was an
appropriate mechanism for establishing
specific food factors (energy values) for
these ingredients. The regulations
require that the factor for calorie
determination be approved by the
agency (8101.9(c)(1)(i)(D)) and provided
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for in parts 172 or 184, or by other
means, as appropriate.

The petitioner requested that FDA
amend its regulations to specifically
provide that data on fat availability may
be submitted as part of a food additive
or GRAS petition or “by other means as
appropriate,” similar to the agency’s
treatment of specific food factors in
§101.9(c)(1)(i)(D). The petitioner also
requested that the agency provide for
self-determination of digestibility
coefficients pending agency review of
data submitted.

It would be most useful to the public
if factors such as food factors and
digestibility coefficients were listed in
the food additive or GRAS affirmation
regulations in parts 172 or 184 of the
Code of Federal Regulations so that all
information about a compound is
located in one place. However, not all
ingredients that are used in food are
listed in the food additive or GRAS
regulations (see §182.1(a)). The statute
does not preclude the use of an
ingredient based on a manufacturer’s
self-determination that the use is GRAS.
In some cases, manufacturers have
started using an ingredient based on
such a determination, even though they
have also filed a petition for GRAS
affirmation. Furthermore, based in part
on limited agency resources, final FDA
action on such petitions may take a
significant amount of time. For this
reason, even though the recent final rule
on olestra did include a statement of the
digestibility coefficient for this
substance (in § 172.867(e)(5), FDA states
that olestra shall not be considered as a
source of fat for purposes of nutrition
labeling or nutrient content claims),
FDA recognizes that there may not be a
regulation in part 172 or part 184 in
which to list the digestibility coefficient.

Therefore, FDA recognizes that, at
least under the current state of affairs,
it may not be possible to list all
digestibility coefficients for fat and fatty
acids in parts 172 and 184. Nonetheless,
FDA considers that there should be
some method by which digestibility
coefficients are brought to FDA'’s
attention before these coefficients are
used in labeling food. Consequently,
under its authority in sections
403(r)(2)(A)(i) and 701(a) of the act (21
U.S.C. 371(a)), FDA is proposing in
§101.63(b) to provide that claims based
on the amount of available fat and fatty
acids may be made in food labeling if:
(1) Appropriate notification procedures
are followed and the agency has not
objected to the digestibility coefficient
suggested by the manufacturer, (2) the
food meets the criteria for the claim as
specified in §101.62, and (3) the food
bears nutrition labeling in accordance

with provisions in §101.63(e), as
proposed.

3. Notification Procedure

In §101.63(c), the agency is proposing
to require that a manufacturer of a fat-
based fat substitute notify the agency of
its intention to market the ingredient.
FDA tentatively concludes that a
notification requirement is necessary for
a number of reasons. First, notification
will enable the agency to identify foods
that bear fat or fatty acid claims based
on the use of a manufactured fat-based
fat substitute. Thus, the agency will not
be alarmed if it finds in a compliance
check conducted in accordance with
§101.9(g) that the food contains more
fat and fatty acids than is declared on
the label. Second, notification will
enable FDA to evaluate the basis for the
reduced availability claim and to object
if it appears that the claim is not valid.

One of the objectives of the 1990
amendments was to ensure that when
nutrient content claims are made in
food labeling, they provide consumers
with useful information that will assist
them in maintaining healthful dietary
practices. For FDA to ensure that the
digestibility coefficient for a fat does not
underestimate the amount of fat that
will be absorbed into the body, and
thereby contribute to the fat intake that
Americans are encouraged to limit (Ref.
10), FDA must be able to review the data
that support the digestibility coefficient
that the manufacturer believes should
be used in calculating the amount of fat
available from the ingredient.

To do this, the agency must have
sufficient time to evaluate the evidence
that supports the claim of reduced
availability and to decide whether there
is any reason to object to the suggested
digestibility coefficient. FDA tentatively
concludes that the 120-day notification
procedure in proposed § 101.63(c) will
satisfy FDA'’s needs while imposing a
minimal burden on manufacturers who
will be able to proceed to market with
products that bear the claims unless
FDA objects.

Finally, as stated above, FDA may not
have reviewed the safety of some
manufactured fat substitutes. A
notification requirement will mean that
the agency will have an opportunity to
ensure that the evidence supports the
claim of reduced availability without
passing on the use of the ingredient.
Thus, a notification requirement
provides a nonintrusive way for the
agency to protect the public trust in
nutrition label information and in
nutrient content claims without creating
the unwarranted impression that the
ingredient is necessarily safe.

In §101.63(c)(1) through (c)(5), FDA is
proposing the elements that must be
included in the notification to the
agency. The agency is proposing to
require in §101.63(c)(1) through (c)(3)
that the manufacturer provide the firm’s
name and address, the identity of the
substance, and descriptive information
about the substance. This descriptive
information must include the method of
analysis for quantifying the amount of
the fat-based fat substitute in the food
and should include appropriate
information on validation. Also, where
the fat substitute is not a single
compound, but a family of similar
structured fats, a statement about the
possible need for separate values for the
availability of each of the various
formulations would help the agency
review the data in a timely fashion.

These elements of the notification are
necessary to: (1) Allow unambiguous
communications between the
manufacturer and the agency about the
substance, (2) assist the agency in
understanding the data provided in
support of the digestibility coefficient,
and (3) allow the agency to determine
whether the data were obtained using
adequate analytical methodology. In
situations where analytical
methodologies have been supplied to
FDA as a part of a food additive or
GRAS petition, or through some other
means, it would be sufficient to state
where the information may be found in
the agency’s records.

In §101.63(c)(4) and (c)(5), the agency
is proposing that the manufacturer
specify the digestibility coefficient that
is expected to be used for the fat and
fatty acids present in the fat substitute
and provide FDA with data that it
believes establish the appropriateness of
the digestibility coefficient. As
explained above, FDA must be assured
that there is strong scientific support for
the appropriateness of a digestibility
coefficient to ensure that any claims
made on the basis of the declared
amounts of fat and fatty acids are not
false or misleading or are not contrary
to the stated public health objectives.

The value specified for the
digestibility coefficient is critical
because it will determine the amount of
fat and fatty acids declared on the label
and thus the claims that can be made for
the foods in which the product is used.
If a digestibility coefficient is incorrectly
calculated, or if its use is inappropriate
for a particular ingredient or food
application, the amount of fat or fatty
acids in a food could be over- or
underreported by a large margin.
Underreporting the amount of available
fat or fatty acids in a food would
seriously misbrand the food because the
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consequences of consuming the food
would be misrepresented by the label.
Overreporting of fat or saturated fat
content would not be as big a problem,
because it would mean that consumers
who structure their diets based on
nutrition label values will have an extra
measure of assurance that their diets
contain the level of these nutrients that
they wish to receive. Thus, if this
proposal is adopted as proposed, FDA
intends to work with manufacturers to
arrive at digestibility coefficients for fat
substitutes that do not underestimate
the amount of fat or saturated fat that
will be available to most consumers
from consuming the product in
question.

While FDA tentatively agrees with the
petitioner that the available level of fatty
acids, as well as of fat, should be
declared on the nutrition label when a
manufactured fat-based fat substitute is
used, the agency does not expect that
the same digestibility coefficient will
necessarily apply to all types of fatty
acids in a fat substitute. For example, it
is possible that the entire reduction in
total fat could reside in one subcategory
of fat, e.g., saturated fat. An approach
that involves applying an appropriate
digestibility coefficient to each fatty
acid is consistent with the approach
embodied in the agency’s statement in
the August 18, 1993, technical
amendment to the nutrition labeling
final rule (58 FR 44063 at 44073). This
approach involved applying a specific
energy value to component fats to the
extent that the fatty acids that constitute
the fat ingredient in question belong to
that specific subcategory (e.g., saturated
fat) to which the value applies.
Accordingly, the agency expects that
manufacturers who wish to declare
adjusted values of saturated fat,
polyunsaturated fat, or
monounsaturated fat based on reduced
availability of a fat substitute will
submit information on the digestibility
coefficients for each of those fatty acids
in addition to the digestibility
coefficient for fat.

FDA seeks comments, with
supporting data, on its tentative
conclusion that digestibility coefficients
need to be specified and applied to each
type of fatty acid if the amounts
declared in the nutrition label for those
fatty acids are to represent only the
available amounts.

In proposed § 101.63(c)(5), the agency
outlines the types of information that
will need to be submitted to establish
the digestibility coefficients for total fat
and for the fatty acids. FDA has drafted
this provision to suggest the types of
questions that the agency is likely to
raise in its evaluation of data submitted

in support of digestibility coefficients. It
is based on the concerns that have
arisen when the agency has considered
digestibility coefficients and on the
types of evidence from adequate and
well-controlled studies that would be
useful in addressing them. It is also
based on what the agency learned in
evaluating the food additive petition for
olestra.

In proposed §101.63(c)(5)(i), FDA is
proposing to require that the data
submitted demonstrate the reduced
absorption of the substance. The agency
is not proposing to prescribe specific
types of evidence that need to be
submitted because it wants to provide a
degree of flexibility, and because it
recognizes that fat availability is a
relatively new matter. There is no
commonly accepted method (e.g., an
Association of Official Analytical
Chemists International validated
method) for measuring availability in
humans or for determining a
digestibility coefficient for fat in a
particular food or ingredient. To enable
it to evaluate availability, FDA
considers it important for the agency to
have information on factors such as:
Individual variability in absorption; the
relationship between the amount of the
fat substitute ingested and the rate of
absorption of components of the fat (i.e.,
dose-response); the relative usefulness
of animal data for the determination of
availability of an unconventional fat
source; the representativeness of the
sample of subjects tested to the general
population for whom the fat substitute
is intended; the need for special testing
in vulnerable subpopulations; the
completion rate in clinical studies; and
any adverse events occurring during the
study.

As stated above, it is important that
the declared value for fat not
underestimate the amount of fat that is
available. Thus, the range of responses
reported for various individuals,
described in proposed
§101.63(c)(5)(i)(A), is of particular
concern. The agency has traditionally
considered safety assessments based on
estimates of consumption at the 90th
percentile of exposure. For nutrition
labeling modifications based on
changed availability, however, it is not
clear that the 90th percentile of
absorption should be used. The agency
welcomes comments on these elements
for determining the digestibility
coefficient.

Proposed § 101.63(c)(5)(ii) requests
information about foods or diets that
may affect the digestibility coefficient.
Responses to this request would be
information about possible interactions
between the ingredient and other

components of the food or diet that
could affect the digestibility coefficient,
steps in processing the types of foods
expected to contain the fat substitute
that could affect the digestibility
coefficient, the impact of the amount of
substance used in feeding studies on the
digestibility of the substances in the
study, and the duration of feeding
studies and any changes in the
digestibility coefficient over time. As
the agency has gained experience with
the determination of the availability of
fat, it has found the types of information
highlighted in proposed
8101.63(c)(5)(ii) to be important.
Research suggests that a number of
factors, including the food matrix, the
percent fat in the food, and the
processing conditions and temperatures
affect the availability of fat (and other
nutrients) (Refs. 4 and 16). Tristearin,
for example, has reduced availability
when food is ““cold processed,” but its
availability goes up dramatically if the
food is heated at temperatures of 80 to
85 °C (Ref. 14). When there is reason to
believe that the amount of the fat
substitute used in the food, the food
matrix, or the processing method may
bear on the availability of fat from the
fat substitute, FDA may find it necessary
to limit the application of the
digestibility coefficient to only those
conditions for which reliable data are
provided.

Other factors also appear to affect the
digestibility coefficient. For example, a
comment to the docket of the subject
petition suggests that high levels of
calcium and magnesium in
experimental diets may contribute to a
reduced absorption of some fats (Ref.
17). In addition, FDA'’s evaluation of the
data submitted in the petitioner’s GRAS
petition suggests an important inverse
dose-response relationship between the
amount of stearic acid in a food and the
fraction of stearic acid that is absorbed
(Ref. 18). Consequently, the level of
feeding of a fat substitute in a diet may
materially affect the digestibility
coefficients. Similarly, FDA has
determined that there is substantial
variability among individuals (animals
or humans) in the amount of stearic acid
that they absorb from a particular diet
(Ref. 18). The agency requests comment
on additional factors that may affect
digestibility and on how digestibility
coefficients should be adjusted to reflect
these factors and the other factors
mentioned.

Because of the tight time constraints
that will be on FDA if it is to review the
notification within 120 days, the agency
is proposing in §101.63(c)(6) to require
that the notification include a
certification that the manufacturer is
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submitting all data of which it is aware
that pertain to the digestibility of the fat
substitute that is the subject of the
notice. With this certification in hand,
FDA can begin its review immediately,
without having to spend time searching
for all available materials on the
compound.

FDA is also proposing in
§101.63(c)(6) to require that the
manufacturer certify that, for as long as
it markets the ingredient, it will submit
any new data about the digestibility of
the ingredient as it becomes available.
Most fat substitutes that will be the
subject of a notice are quite new, and
thus it seems likely that at least some
additional information about them and
their availability to the body will be
forthcoming after their introduction into
the marketplace.

Proposed § 101.63(c)(7) states that the
materials being submitted in the
notification are to be sent to the Office
of Food Labeling (HFS-150), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204.

The agency welcomes comments on
issues that it is proposing be addressed,
and on the material that it is proposing
to require be included in the
notification. Are there other types of
studies that should be required as a part
of the notification? If so, are there
validated methodologies for those
studies?2

4. FDA Review

Proposed § 101.63(d) provides that
FDA will review the notifications of
digestibility coefficients that it receives,
and that, if the agency does not object
in writing within 120 days of its receipt
of a notification, the firms that use that
fat substitute in their products may
begin to make nutrient content claims
based on the specified digestibility
coefficients. To ensure that both FDA
and the firm are clear on that date, FDA
will notify the firm submitting the
notification of the date on which it
received the notification.

The agency anticipates that 120 days
will be sufficient time for it to
determine whether there is reason to
question the scientific basis for a
digestibility coefficient. While FDA

2FDA’s review of the extensive data in the olestra
food additive petition led the agency to conclude
that nearly all of the ingested olestra remains intact
and is not absorbed (61 FR 3118 at 3127). Given the
extensive data in the olestra petition and given the
agency’s tentative conclusion above that
unabsorbed fats are not available for use or storage
in the body, and therefore are consistent with
public health goals of reducing dietary fat intake,
if the agency adopts proposed § 101.63, it will
consider the notification requirements to have been
met for olestra, and its evaluation of the information
to have been completed.

anticipates that the information to be
reviewed will be complex because of the
inclusion of clinical studies, the scope
of the task is limited to the
demonstration of the appropriateness of
the digestibility coefficients without
concerns for other factors, such as safety
or toxicity. Therefore, the agency
expects that the information in the
notification can be reviewed
expeditiously.

Even with premarket review, the
agency recognizes that new information
may become available, or that there may
be a new understanding of data of
which the agency is already in receipt,
that could show that a particular
digestibility coefficient is in error. In
such a case, what mechanism should be
used to respond to such developments?
Is it sufficient to notify the
manufacturer, who would then be
responsible for notifying all users of the
product? Should FDA publish a notice
in the Federal Register? What amount of
time should be provided for making
label corrections before products
introduced into interstate commerce
would be considered misbranded?

There is likely to be considerable
interest from a broad segment of the
public (including members of the
regulated industry; other Federal, State,
and local government agencies;
international government agencies; and
public interest groups) in information
submitted. Such groups may wish to
review the data and offer comments to
the agency. The agency tentatively
concludes that making the information
publicly available is the most direct and
administratively efficient way of
informing the public, including the
scientific community, of the data that
support a particular digestibility
coefficient. FDA requests comment on
this tentative judgment.

To meet the expected public interest
and to provide guidance about the
contents of a notification found
acceptable by the agency, FDA is
considering establishing a procedure in
which it will place all notifications
about which it has not objected in afile
at Dockets Management Branch once the
120-day review period has passed. Is
there a need to call attention to material
placed in a docket, perhaps through a
mechanism such as a notice of
availability published in the Federal
Register? Should the information be
made available before the completion of
FDA'’s review? Are there reasons why
any of these materials should not be
made publicly available? Should FDA
review be based only on published
research on the digestibility coefficient?
FDA is also interested in comments on
whether there is a need for a compiled

listing of digestibility coefficients,
including those that may be included in
aregulation in part 172 or 184, in a
format that is readily available to the
public.

5. Levels of Fat or Saturated Fat

As stated above, proposed § 101.63(b)
specifies that nutrient content claims for
fat and saturated fat may be made on a
food product label or labeling if, based
on the digestibility coefficient, the
amount of available fat or saturated fat
meets the quantitative level
requirements for the claim in §101.62.

While the petition spoke only of
“reduced fat” claims, its premise that
nutrient content claims can be based on
the quantity of available fat would
permit use of ““fat free,” ““low fat,”” and
similar saturated fat claims when the
digestibility coefficient for the fat
substitute is small enough to result in
amounts of available fat or available
saturated fat that meet the criteria for
the claim (e.g., because olestra is
unavailable, foods that contain olestra
as the only source of analytically
measured fat may be eligible to bear a
““fat free”” claim). Accordingly, proposed
§101.63(b) provides for the use of all fat
and saturated fat claims defined in
§101.62 to be based on available fat or
available saturated fat.

To provide for claims based on
availability of fat and saturated fat, FDA
is proposing to revise §101.62(b)(1)(i),
(b)(2)()(A) and (b)(2)(1)(B), (b)(3)(i),
(b)(4)(i), and (b)(5)(i) by revising the
term ‘“‘fat”’ to state ‘‘total fat or, as
provided in §101.63, available fat” and
§101.62(c)(1)(), (c)(2)(i), ()3)(D),
(c)(4)(i), and (c)(5)(i) by revising the
term ‘“‘saturated fat’’ or *‘saturated fatty
acids” to state ‘““saturated fat or, as
provided in §101.63, available saturated
fat”.

Although the petitioner did not
specifically address cholesterol nutrient
content claims, there are a number of
references to “‘total fat” and ‘‘saturated
fat” in §101.62(d). Section 101.62(d)
defines when cholesterol nutrient
content claims can be made for products
containing specific levels of total fat
(e.g., 13 g or less per reference amount
customarily consumed) and includes
limits on the amounts of saturated fat
that may be in a product for it to bear
a cholesterol nutrient content claim.
FDA requests comment on whether, for
consistency, the terms “total fat”” and
“saturated fat”’ in § 101.62(d) should be
revised to specify *‘available fat” or
“available saturated fat.”” The agency
also requests comment on the
implications of such revisions.
Specifically, the agency is interested in
whether such changes are appropriate,
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and in whether such changes will
facilitate the wider use of cholesterol
nutrient content claims. The paragraphs
in §101.62(d) under consideration for
revision include the following:
§101.62(d)(1)(i) and (d)(1)(i)(C);
(d)(1)(ii), (d)(1)(ii)(C) and (d)(L)(ii)(D);
(d)(2)(i) and (d)()i)(B); (d)(2)(ii) and
(A)(iD)(B); (@), (d))iii)(B). and
()(@)(iii)(C); (d)(2)(iv), (d)(2)(iv)(B), and
(AD()(V)(C); ([A)(3); (d)@)(D) and
(@D)(B): ([@)(A)(ii). (d)(@)ii)(B), and
(d@)i(C); (d)(E)(i) and (A)(6)(i)(B); and
(d)(G)(ii), (d)(5)(ii)(B) and (d)(5)(ii)(C).
Should the agency conclude after its
review of the comments that these
changes are consistent with the goals of
the nutrient content claims provisions,
it will include such changes in the final
rule.

Similarly, the disclosure levels for the
nutrient content claims provisions
found in §101.13(h)(1), (h)(2), and
(h)(3); the health claims disqualification
levels found in §101.14(a)(5), (a)(5)(i),
and (a)(5)(ii); the criteria for fiber claims
found in § 101.54(d)(1); and the criteria
for “light”” and ““lite”” nutrient content
claims in §101.56 also include
references to total fat and saturated fat.
The agency requests comment on the
implications of changing these sections
of the regulations to reflect “‘available
fat” and “‘available saturated fat.”
Again, the agency will revise these
sections of the regulations if it
concludes, based on comments, that
such changes are useful in helping
consumers to construct healthy diets.

6. Nutrition Labeling

Nutrient content claims based on fat
availability could be confusing unless
§101.9 is modified so that the levels of
fat and fatty acids declared in the
nutrition label reflect the basis for
claims. Accordingly, FDA is proposing
to require in §101.63(e) that, when a
claim is made for fat or saturated fat
under § 101.63, the nutrition label
declare the amount of available fat or
fatty acids in accordance with the
format requirements in proposed
§101.9(d)(15). In addition, to provide
the necessary flexibility FDA is
proposing to add § 101.9(d)(15), which
is discussed below, and to modify
§101.9(c)(2), (c)(2)(i), (c)(2)(ii), and
(c)(2)(iii) to provide that foods that bear
a claim that is made in compliance with
§101.63 may declare the grams of
available fat, saturated fat,
polyunsaturated fat, or
monounsaturated fat, respectively, in
lieu of the usual declaration in the
nutrition label. This proposed action
will provide consistency between the
amount of available fat or saturated fat
that is the basis for the claim and the

amount of fat and saturated fat that is
declared in the nutrition label, thereby
preventing the consumer confusion that
would likely occur if declared amounts
do not meet the criteria for claims made.
Additionally, if poly- or
monounsaturated fat is declared on the
label, it will ensure that the sum of all
fatty acid subcomponents does not
exceed the declared amount of total fat.

FDA has considered, but tentatively
rejected, the option of allowing claims
based on levels of available fat and
saturated fat, while continuing to
require that the analytically-determined
amount of total fat and saturated fat be
declared in the nutrition label, with a
footnote outside of the nutrition label
explaining that the product contains a
fat substitute that is only partially used
by the body, thereby reducing the
amount of available fat and saturated
fat. While FDA is aware of two products
on the market that are using this
approach (Ref. 19), the agency is
concerned that this approach is
cumbersome and confusing to
consumers and may reduce consumer
confidence in the accuracy of the values
declared in the nutrition label. In
addition, this approach is internally
inconsistent in that it provides for
nutrient content claims based on the
premise that fat affects the body only to
the extent that it is available but does
not use the same basis for the
declaration of fat in nutrition labeling.
FDA requests comment on its tentative
judgment.

a. Terminology. The agency is
proposing to continue to use the term
“total fat”” within the nutrition label of
products containing a fat substitute and
for which the amount of fat declared has
been calculated in accordance with
proposed § 101.63 using a digestibility
coefficient. FDA considered proposing
to require the use of a different term,
such as “‘available fat,” with a footnote
stating that the product contains a
specified fat substitute that is not
absorbed (or is poorly absorbed) and
possibly listing the amount of fat
present in the food that is not used by
the body. However, the agency is
concerned about consumers’ reactions
to the introduction of a new term on the
nutrition label and about their ability to
understand and use the additional
information. Consumers have had just
over 2 years to adjust to new food labels
that resulted from the implementation
of the 1990 amendments. While recent
consumer studies have shown a very
positive consumer response and
increased use of nutrition labeling (Ref.
20), this consumer confidence and trust
in the nutrition facts panel needs to be

nurtured rather than challenged by the
introduction of new terms and concepts.

The agency is concerned that some
persons may believe that the term “‘total
fat” is misleading if the amounts
declared represent only the amounts of
available fat, not analytically
determined levels of total fat. However,
when scientific studies show that a fat
substitute is not absorbed or
metabolized by the body, the resulting
declared value for fat would represent
the total fatty acids providing energy. In
the nutrition labeling final rule, FDA
stated that the definition of “fat” that it
had adopted included all sources of
fatty acids providing energy (58 FR 2079
at 2087). Additionally, the Food and
Agriculture Organization of the United
Nations and the World Health
Organization Expert Consultation on
Fats and Oils in Human Nutrition,
consistent with guidelines provided by
the Codex Alimentarius Commission,
recommends that fat be defined for
nutrition labeling purposes as the “sum
of all fatty acids providing energy” (Ref.
21). Because the portion of the fat
source that is not available to the body
is not providing energy, FDA tentatively
concludes that it is not misleading to
use the term *‘total fat”” to represent the
amount of fat available for use by the
body. FDA seeks comment on this
tentative conclusion. For example, what
are its implications for how the amount
of fat from other, natural sources is
declared?

b. Declaration of percent of Daily
Value (DV) for fat. Current
§101.9(d)(7)(ii) states that the percent
DV shall be calculated “‘by dividing
either the amount declared on the label
for each nutrient or the actual amount
of each nutrient (i.e., before rounding)
by the DRV [Daily Reference Value] for
the nutrient * * *.”” Inasmuch as FDA is
proposing to revise § 101.9(c)(2) to allow
for the declaration of available fat, the
agency does not consider it necessary to
modify §101.9(d)(7)(ii) to allow the
percent DV declaration to represent the
available amount of fat.

c. Footnote and format requirements.
The agency is proposing that, when a
digestibility coefficient has been used to
calculate the amount of fat declared in
nutrition labeling, a footnote be
included within the nutrition label
stating that the declared amount of fat
represents an adjusted amount based on
the digestibility of the fat source. The
footnote will serve the purpose of
informing both consumers and FDA that
the amount declared has been adjusted
to account for digestibility. During a
compliance check, this notification will
alert the agency to adjust analytically
determined values for fat and fatty acids
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according to digestibility coefficients
submitted in compliance with the
notification procedure in proposed
§101.63.

A number of different possible
footnote statements could be used to
signal the fact that ‘““total fat” and any
fatty acid content declarations have
been adjusted to reflect reduced
availability. For example, direct
reference to the adjustment could be
made with statements such as “‘Fat
content adjusted for reduced availability
of fat from [name of ingredient],”
“Adjusted for reduced absorption of
[name of ingredient],” or *“Represents an
amount adjusted for absorption of
[name of ingredient].” It may be that
mention of the fat substitute and the fact
that it has limited availability would be

sufficient to alert consumers to the fact
that total fat and any fatty acid contents
have been adjusted. Such a statement
might be “This product contains [name
of ingredient], which is only partly
available.” Alternatively, consumers
may be better informed by statements
that include the quantitative amount of
the fat substitute and the digestibility
coefficient, through use of statements
such as “Each serving contains 9 g of
[name of ingredient], which is only
____ % absorbed by the body.” FDA is
seeking comment on the type of
statement that will most simply and
understandably communicate the fact
that the declared values for total fat and
any fatty acids have been adjusted to
represent the amount of fat and fatty

acids available to the body. The agency
urges commenters to test the utility of
a variety of possible statements and to
submit the results of such tests during
the comment period.

To assist consumers in locating the
footnote, FDA is proposing in
§101.9(d)(15) that the declaration of the
number of grams of available fat and of
any fatty acids each be followed by an
asterisk or other symbol that refers
consumers to the footnote. To increase
its prominence, the agency is proposing
that this footnote be placed above the
percent DV footnote required by
§101.9(d)(9) and separated from that
footnote by a hairline (see FIGURE 1
sample label).

BILLING CODE 4160-01-F
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Figure 1

Reduced Fat

Fudge Covered
Sandwich Cookies

25% less fat than leading fudge
covered sandwich cookie

These cookies: 4.5g fat
Leading brand: 6g fat

Nutrition Facts

Serving Size 1 cookie (25¢)
Servings Per Container 24

Amount Per Serving

Calories 100

Calories from Fat 40
% Daily Value**

Total Fat 4.59* 7%
Saturated Fat 3g” 15%
Polyunsaturated Fat 0g*

Monounsaturated Fat 1g*

Cholesterol 0mg 0%

Sodium 65mg 3%

Total Carbohydrate 13g 4%
Dietary Fiber 1g 4%
Sugars 8g

Protein 1g

I

Vitamin A 0% . Vitamin C 0%

Calcium 0% . Iron 2%

*Fat content adjusted for reduced availabilty of fat
from (name of ingredient).

**Percent Daily Values are based on a 2,000 calorie diet.
Your daily values may be higher or lower depending on
your calorie needs:

Calories: 2,000 2,500
Total Fat Less than 65¢g 80g
Sat Fat Less than 20g 25¢g
Cholesterol Less than 300mg 300mg
Sodium Less than 2,400mg  2,400mg
Total Carbohydrate 300g 375¢g
Dietary Fiber 259 30g

BILLING CODE 4160-01-C

Short phrases, such as those
discussed above, should be sufficient to
inform both consumers and FDA that
the amount declared has been adjusted
to account for digestibility. However, it
is likely that health professionals and
some knowledgeable consumers may
wish to obtain more information, such
as the percent digestibility of the fat
substitute or the amount of that
ingredient in a serving of the food. The
agency requests comments on how such
information could best be provided if
this proposed rule is adopted. Should
the additional information be contained
in the footnote? If not, is it sufficient for
manufacturers of products containing

such fat substitutes to provide a phone
number or address for consumers and
health professionals to use to obtain
desired information?

In regard to the calorie conversion
footnote provided for in § 101.9(d)(10)
(i.e., ““Calories per gram: fat 9,
carbohydrate 4, protein 4), the
petitioner argued that the requested
action, i.e., allowing a digestibility
coefficient to be applied to total fat and
to other labeled fat values, would
resolve an inconsistency in the nutrition
label that could exist when
manufacturers use a food factor other
than 9 to calculate the calories from
declared levels of total fat. FDA agrees
that the proposed action could resolve

this inconsistency. However, the agency
points out that, in the August 18, 1993,
technical amendments to the nutrition
labeling final rule (58 FR 44063 at
44067), FDA amended §101.9(d)(10) to
make the calorie conversion footnote
voluntary. Therefore, the petitioner’s
concerns about inconsistency in the
nutrition label are easily addressed by
omitting the calorie conversion footnote
from the nutrition label. The agency
requests comment on whether, to
prevent any confusion on the
consumer’s part, the optional calorie
conversion footnote, in fact, should be
prohibited where the amount of fat
declared is adjusted to reflect
availability, and attention is drawn to
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that fact by the presence of an
explanatory footnote.

7. Compliance

FDA notes that this proposal would
require that manufacturers provide the
agency with data in support of a
digestibility coefficient for a specific fat-
based fat substitute. However, if the
proposal is adopted, the basis for
calculating declared amounts of
available fat and fatty acids in a food in
which a fat substitute is used in
combination with other conventional fat
ingredients will be known only by the
manufacturer of the finished food. If
FDA is to be able to determine whether
the amount of available fat declared in
nutrition labeling accurately reflects the
amount of fat actually available from the
food, the agency will need to know the
amount of the fat substitute in the
finished food.

Accordingly, FDA is proposing in
§101.9(g)(10) to require that, when a
food bears a claim in accordance with
proposed §101.63 and declares
available fat and fatty acids in nutrition
labeling, records and underlying data
that support the amounts declared in
nutrition labeling be made available by
the manufacturer of the finished food to
appropriate regulatory officials upon
request. This requirement is similar to
that proposed by FDA on February 2,
1996 (61 FR 3885) which, if finalized as
proposed, would require, in specified
circumstances, that records be retained
and be made available for inspection
when certain nutrient content and
health claims are made.

Such records inspection would allow
the agency to evaluate the declared
amounts of available fat by using
company records, identifying the
amount of the fat substitute in the
product, subtracting that amount from
analytically determined amounts of total
fat, and applying the digestibility
coefficient to the amount of the fat
substitute present in a serving of the
food. The sum of the amount of total fat
remaining after subtraction of the
weight of the fat substitute plus the
amount of the digestible portion of the
fat substitute should equal the weight of
available fat declared on the label.

FDA notes that it has, on a number of
occasions, determined that adequate
enforcement of labeling rules would be
possible only if the agency can review
the information that a manufacturer has
developed to support the statements on
its food labels. For example, in the
January 6, 1993, final rule on serving
sizes (58 FR 2229 at 2271), FDA
provided that manufacturers of aerated
foods could substitute a volume-based
measure for a weight-based reference

amount as the basis for determining a
product’s serving size. However,
manufacturers who choose this
approach must make available upon
request certain information, including a
detailed protocol and records of all data
used to arrive at the density-adjusted
reference amount (58 FR 2272,
§101.12(e)). In the nutrient content
claims final rule, FDA also imposed a
records requirement on firms that use a
broad based reference nutrient value for
claims such as “light” (58 FR 2302 at
2365, § 101.13(j)(1)(ii)(A)).

The agency tentatively concludes that
a similar records requirement for foods
declaring available fat in the nutrition
label is necessary for efficient
enforcement of the act. Compliance with
this records inspection provision would
not entail the creation of any new
information or the compilation of any
special records. Rather, firms would
simply need to provide the agency with
access on request to information that
they should already possess.

FDA advises that if information on the
amount of the fat substitute in a serving
of food is not forthcoming because, for
example, firms believe the agency has
no authority to obtain this information,
it may well decide not to adopt this
proposal. Without this information,
FDA cannot ensure that the quantitative
claims are valid. Without such
assurance, the risks of consumer
deception would outweigh any gain
from the availability of claims based on
the amount of available fat.

8. Misbranding

Proposed § 101.63(f) provides that a
food product will be deemed to be
misbranded under section 403(r)(1)(A)
of the act if it bears a claim based on
availability of fat or fatty acids from a
fat substitute, and FDA has written an
objection based on its review of the
notification submitted under
§101.63(c), or if a product is marketed
bearing claims based on the available
level of fat or fatty acids without the fat
substitute having been the subject of a
notification procedure in §101.63.
Section 403(r)(1)(A) of the act requires
that claims that characterize the level of
nutrients in a food use terms that are
defined in regulations. In this proposal,
FDA has structured the definition of fat
and fatty acid claims that are based on
fat availability to include compliance
with the notification procedures in
§101.63(c). In addition, proposed
§101.63(f) reflects the fact that products
that make a claim based on fat
availability, but for which there has not
been compliance with § 101.63, would
be misbranded under section 403(a) of

the act because their label would be
misleading.
D. Conforming Amendment

The agency is proposing to revise
§101.13(0) to clarify that, when a fat
source is used in compliance with
proposed § 101.63, under which FDA is
notified of the digestibility coefficient,
compliance with the requirements for
nutrient content claims for fat and fatty
acids may take the coefficient into
account rather than just the fat
measured by the analytical
methodologies prescribed for
determining compliance
under§ 101.9(g).

E. Overview of Issues Related to
Availability

While FDA has decided to grant the
petition in part and to proceed with this
rulemaking to provide for the use of
claims based on available fat content
and the declaration of available fat in
nutrition labeling, an opportunity for
public comment is being provided to
address wider issues regarding the use
of availability as the basis for nutrient
content claims and nutrition labeling as
follows: (1) Will the proposed action
discourage innovation in the
development of nonfat fat substitutes
(i.e., protein- and carbohydrate-based fat
substitutes)? (2) Are there greater health
benefits in replacing all or part of the fat
in a traditional food with a protein- or
carbohydrate-based fat substitute? (3)
How will the replacement of
conventional fats with a fat substitute
with reduced availability affect dietary
goals, such as encouraging consumers to
choose foods that are high in complex
carbohydrates? (4) Will providing for
the declaration of amounts of available
fat on the nutrition label promote a
significant increase in the use of very
long chain (>C18) fatty acids in place of
common dietary fatty acids (C12-C18)?
(5) Are there any safety concerns
associated with such a shift?

Additionally, if the proposed action
does not become a final rule because of
objections to the principle of providing
for claims and nutrition labeling based
on availability, are there other, more
appropriate ways to inform consumers
of the amount of available fat in a food
product? Comments are requested on
these issues.

FDA has, on a number of occasions,
raised the issue of nutrient availability.
For example, in the Federal Register of
August 29, 1978 (43 FR 38575 at 38576),
the agency stated that it intended to
publish a proposal on availability
requirements of iron sources used to
fortify foods. At the time, however, FDA
did not have sufficient information on
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availability of iron from different
sources or on how to best measure iron
availability in foods. Consequently, the
agency did not publish a proposal.
Since that time, significant research has
been done to evaluate availability of
different nutrients and food
components. Basing fat claims on
amounts of available fat could set a
precedent for doing so with other
nutrients, such as iron and calcium. Is
there sufficient data to consider labeling
issues based on the availability of
nutrients other than fat, and, if so, how
might consumers be affected?

111. Analysis of Impacts

FDA has examined the economic
implications of the proposed rule as
required by Executive Order 12866 and
the Regulatory Flexibility Act (5 U.S.C.
601-612). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
the regulatory approach that maximizes
net benefits (including potential
economic, environmental, public health
and safety effects; distributive impacts;
and equity). Executive Order 12866
classifies a rule as significant if it meets
any one of a number of specified
conditions, including having an annual
effect on the economy of $100 million
or adversely affecting in a material way
a sector of the economy, competition, or
jobs, or if it raises novel legal or policy
issues. If a rule has a significant impact
on a substantial number of small
entities, the Regulatory Flexibility Act
requires agencies to analyze options that
would minimize the economic impact of
that rule on small entities. FDA finds
that this proposed rule is not a
significant rule as defined by Executive
Order 12866. Similarly, it has been
determined that this rule is not a major
rule for the purpose of congressional
review (Pub. L. 104-121).

FDA is proposing to allow the
declaration of available amounts of fat
and fatty acids in nutrition labeling
when fat-based fat substitutes are used.
FDA also is providing for definitions for
claims based on amounts of available fat
and fatty acids in a food. Currently
available fat-based fat substitutes
include such substances as salatrim,
caprenin, and olestra. This rule will not
result in any changes for manufacturers
of products containing olestra because,
in the food additive approval, FDA
determined that olestra will not be
counted as a fat.

A. Benefits

If finalized, the proposal to provide an
expanded definition of fat claims based
on available fat would give

manufacturers a way to promote
products containing novel fat
ingredients, thereby encouraging
innovation and increasing consumers’
product choices in planning healthy
diets.

B. Costs

There are two different ways in which
the rule imposes costs: (1) Revising
existing labels to reflect the new
regulations; and (2) data gathering and
premarket notification.

Any food manufacturer currently
using claims based on available fat for
foods containing fat-based fat
substitutes may have to change their
labels to reflect the new regulations.
Such labels may be changed to reflect
proper wording of the claim as allowed
by FDA. To continue to use the claims,
manufacturers will have to alter the
nutrition facts panel on their products
so that the amount of fat that is reported
reflects the amount that is available.
FDA is aware of very few products
containing fat-based fat substitutes on
the market. FDA is aware of two
manufacturers marketing products
containing a fat-based fat substitute
(other than olestra) for which claims are
made. However, because of recent
emphasis on reducing intakes of fat,
FDA expects that many products
containing fat-based fat substitutes will
be marketed in the future. Because of
the small number of such products
currently in existence, few if any labels
will be modified as a result of this
proposed regulation if made final.
Therefore, the label revision costs of this
proposed regulation will be minimal.

The second way in which the rule
imposes costs is in the premarket
notification requirements for the
digestibility coefficient. If this proposal
is adopted, producers of fat substitutes
will be required to notify FDA of their
intent to market fat substitutes that
could provide the basis for nutrient
content claims based on availability and
to provide the agency with data
supporting a digestibility coefficient.
Thus, the fat substitute will be tested to
determine the digestibility coefficient.
FDA estimates that the cost of testing a
fat substitute to determine digestibility
will be in excess of $100,000 and
perhaps as high as $1 million. It is not
clear that the costs of the initial
notification will be significantly more
than the current cost of FDA approval
of a substitute. However, FDA is also
proposing to require the notifier to
continue to submit any information
related to the availability of the fat
substitute of which it becomes aware to
FDA as long as the ingredient is
marketed. Therefore, producers will

continue to bear the costs of informing
FDA of any new information pertaining
to the digestibility of the fat substitute
that becomes available. FDA is not
proposing to require that firms continue
to generate or actively seek out new
data, only that they provide FDA with
any data of which they become aware.
Therefore, although not zero, the costs
will not be significant.

C. Regulatory Options

1. Approval of the Nutrient Content
Claim

One option available to FDA is to
deny the petition for nutrient content
claims based on the availability of fat.
Because the marketability of fat-based
fat substitutes depends on the
manufacturers ability to market the food
containing them as lower in fat, if FDA
were to select this option, firms would
not have any reason to develop fat
substitutes that are less bioavailable.
Therefore, FDA would be stifling
innovation. Also, if FDA were to deny
the petition, consumers would not
benefit from the availability of lower
available fat foods.

2. Premarket Approval

As an alternative to premarket
notification, FDA considered the
options of premarket approval of the
digestibility coefficient and postmarket
notification. A premarket approval of
the digestibility coefficient would result
in the manufacturer not being able to
market a food containing a fat-based
substitute until FDA has published in
the Federal Register its approval of the
coefficient. This option could result in
great delays in marketing a product and
would be more costly to all parties
involved—the firms, the consumer, and
the government. However, this option
would provide all parties with greater
certainty about the information
provided on the label.

3. Postmarket Notification

In contrast to a premarket notification,
under a postmarket notification
requirement the manufacturer can
market the food prior to notifying FDA.
However, although a postmarket
notification clearly does not cause a
delay in placing the product in the
marketplace, it is not clear that a
premarket notification requirement
would cause any delay in marketing the
food because manufacturers would
account for the FDA review period in
their timeframes. FDA requests
comments on whether the options of
postmarket notification and premarket
notification are significantly different
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with respect to delays in marketing
foods.

A postmarket notification might result
in greater uncertainty about the
nutritional content of the food. Also, if
FDA were to determine that the
digestibility coefficient is inaccurate or
inappropriate after the product is
marketed, then the manufacturer will
incur significant costs to remove the
product from the market, reanalyze the
digestibility, revise the labeling, and try
again to market the product. Similarly,
if the digestibility coefficient is wrong,
then consumers could be harmed if the
foods they believe are low fat are not in
fact low fat.

4. Sunset Provision

Another regulatory option available to
FDA would be to limit the length of the
time for which the notifier is required
to continually submit information to
FDA. This option would reduce costs by
reducing the amount of information that
must be provided to FDA. Although
significant information may be
generated with experience in marketing
the product, at some point in time, the
marginal cost of that information may
exceed the marginal benefit. FDA
requests comments on this option,
including how long the manufacturer
should be required to update the
notification.

5. Multiple Digestibility Coefficients

FDA is raising questions about
whether it is appropriate to establish
one digestibility coefficient for fat and
its fatty acid subcomponents for all
approved uses of a fat substitute, or
whether different digestibility
coefficients should be established for
each fatty acid subcomponent and for
different uses. If different food
components and different processing
methods significantly affect the
digestibility of fat, then different
coefficients may be appropriate for
different foods or different conditions of
use. If one digestibility coefficient is
appropriate for all approved uses, then
the necessary tests will be conducted
once as a part of the initial development
and approval of the fat substitute.

The ability to make a nutrient content
claim based on the availability of the fat
then will apply to all producers of foods
that include the fat substitute. However,
if FDA determines that one digestibility
coefficient for all uses is not
appropriate, then the digestibility of the
fat substitute will need to be tested, and
a new notification submitted, as
appropriate when the fat substitute is
used under conditions that would
change its digestibility. Because there
are no official methods for determining

the digestibility of a fat substitute, FDA
cannot estimate the costs of performing
new tests for each use. The agency is
aware however that, animal tests are
relatively costly, in excess of $100,000
per test and perhaps as high as $1
million. The digestibility of the fat
substitute is likely to be tested only for
those uses for which the expected
revenues will exceed the costs of the
tests and premarket notification.
Because testing is a high fixed cost,
digestibility coefficients would only be
determined for products with a
sufficiently high volume.

D. Regulatory Flexibility

FDA has also considered the impact
of the premarket notification on small
entities. None of the firms currently
marketing fat-based fat substitutes, or
the foods that contain them, are small.
Therefore, the only potential for impact
on small entities would be if this rule
creates barriers to entry into markets for
either fat-based fat substitutes or the
products that contain them. The
incremental cost of developing
digestibility data and submitting it to
FDA is not expected to be large relative
to the cost of seeking approval for fat
substitutes. In fact, because fat-based fat
substitutes are developed specifically
because of their reduced digestibility,
digestibility testing for the initial
intended uses may be a part of the
development of the fat substitute. FDA
requests comments on whether the
incremental costs of the notification
requirements themselves are likely to
create barriers for the ability of small
firms to develop or manufacture fat-
based fat substitutes.

However, whether or not the
notification requirements will create
barriers for the ability of small entities
to develop or manufacture foods that
contain fat-based fat substitutes depends
on whether or not one digestibility
coefficient is determined to be
appropriate for all approved food uses.
If one coefficient is appropriate, then
this rule is not expected to create any
significant difficulties for small firms.
However, if a separate digestibility
coefficient is required for each approved
use of a fat substitute, then this rule may
create barriers to entry for small firms.
As stated previously, the cost of testing
the fat-based fat substitute for a
particular use and submitting a
notification will be prohibitive if the
potential use is of sufficiently low
volume. This situation will primarily
occur in niche markets, which are
dominated by small firms. Certain small
firms might not be able to take
advantage of the opportunity to market
their product based on the amount of

available fat. FDA cannot predict how
many small firms, if any, might be
prevented from using nutrient content
claims based on available fat should
different digestibility coefficients be
required for each approved use of a fat
substitute. However, given recent
interest in reducing intakes of fat, it is
likely that many small firms will have
a desire to use fat-based fat substitutes
and make claims based on available fat.

FDA requests comments, especially
from small firms, on the economic
implications of this proposal,
specifically with respect to barriers to
entry that might be created by a
provision for different coefficients for
each approved use.

Because of concerns regarding
potential barriers to entry, if different
digestibility coefficients are necessary
for different uses of a fat-based fat
substitute, it may cause a significant
impact on small entities.

1. The Paperwork Reduction Act of
1995

This proposed rule contains
information collection requirements that
are subject to public comment and
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506
and 3507). Therefore, in accordance
with 5 CFR part 1320, a description of
the information collection requirement
is given below with an estimate of the
annual collection of information
burden. Included in the estimate is the
time for reviewing instructions,
gathering necessary information, and
completion and submission of the
notice. Also included is the time
necessary for retaining records and
making them available to appropriate
regulatory officials.

FDA is soliciting comments to: (1)
Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information; (3) evaluate the quality,
utility, and clarity of the information to
be collected; and (4) minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology, when appropriate.

Title: Notification of fat substitute
digestibility coefficient.

Description: Section 403(r) of the act
requires that food bearing nutrient
content claims be labeled in compliance
with regulations issued by FDA. FDA
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has issued regulations in §101.62(b) and
(c) for nutrient content claims that may
be used to characterize the level of fat
and fatty acids in food products. Among
other things, §101.62(b) and (c) define
specific levels of fat that may not be
exceeded for a food product to bear
specific nutrient content claims
concerning fat or fatty acids.

The regulations set forth in this
proposed rule provide that the
digestibility of fat or fatty acids can be
used as a basis for determining whether
a food complies with the level
requirements established in § 101.62(b)
and (c) for nutrient content claims for
fat or fatty acids. The proposed rule
requires that manufacturers that intend
to market a fat-based substitute whose

reduced availability can be relied upon
as the basis for nutrient content claims
for fat or fatty acids notify FDA at least
120 days before marketing the
substance. Such notification shall
include data and other appropriate
information to establish the
appropriateness of the digestibility
coefficients to be used for the substance
and a certification that all data of which
the firm is aware that pertains to the
digestibility of the fat-based fat
substitute is being submitted, with
assurances that any new data will also
be promptly submitted as it becomes
available. Firms that use the substance
in their food products may proceed to
use claims based on the digestibility
coefficient for the substance if FDA does

not object to the digestibility coefficient
within the 120-day review period. The
proposed rule also requires that
manufacturers of food products whose
labeling bears nutrient content claims
based in part or whole on digestibility
of a fat-based fat substitute retain the all
records that support the quantitative
declaration of fat and any fatty acid
components declared for as long as the
product is marketed. The manufacturer
of such a food product would be
required to make those records available
for review and copying by appropriate
regulatory officials upon request.

Descriptions of Respondents: Persons

and businesses, including small
businesses.

ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN

Annual
: No. of Total Annual Hours per
21 CFR Section Respondents FreR%useprcl)%ysger Responses Response Total Hours
101.63(c) 2 1 2 100 200
101.9(g)(10) 25 1 25 1 25
Total 225

There are no capital costs or operating and maintenance costs associated with this collection.

FDA believes that the information that
would be submitted in a notification
would be that information that a
prudent business would obtain as a
normal part of doing business.

The agency has submitted copies of
the proposed rule to OMB for its review
of these requirements. Interested
persons are requested to submit written
comments regarding information
collection requirements by January 21,
1997, to the Office of Information and
Regulatory Affairs, OMB (address
above), ATTN: Desk Officer for FDA.

V. Environmental Impact

The agency has determined under 21
CFR 25.24(b)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Comments

Interested persons may by April 21,
1997, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal and may by January 21, 1997,
submit comments on the information
collection requirements. Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this

document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.
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List of Subjects in 21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 101 be amended as follows:

PART 101—FOOD LABELING

1. The authority citation for 21 CFR
part 101 continues to read as follows:

Authority: Secs. 4, 5, 6 of the Fair
Packaging and Labeling Act (15 U.S.C. 1453,
1454, 1455); secs. 201, 301, 402, 403, 409,
701 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 321, 331, 342, 343, 348, 371).

2. Section 101.9 is amended by
revising paragraph (c)(2), and by adding
new paragraphs (d)(15) and (g)(10) to
read as follows:

§101.9 Nutrition labeling of food.
* * * * *
C) * * *

(2) “Fat, total” or ““Total fat”: A
statement of the number of grams of
total fat in a serving defined as total
lipid fatty acids and expressed as
triglycerides, except that, for a food that
bears a claim that is made in

compliance with §101.63, a statement
of the grams of available fat may be
declared instea